' RUSSIAN
ARBITRATION

ASSOCIATION

Arbitration.ru

N3paHue o MexxayHapoaHOM apbuTparke

Apbutpaxk B KazaxcTtaHe //
Arbitration in Kazakhstan

O630p

Mo cnepam
70-n ceccumn
FOHCUTPAJI

O630p aen
C Y4aCTUEM CTOPOH
n3 KasaxcrtaHa

HoBocTu

JonycTtnmMas gucKkpUMMUHaLUS
B CMOPTMBHOM Mpase

AHanTHKA

Kopekc NicnaHckoro
apbuTparkHoro Kny6a,
NnpoaoJ/IKEHNE

RU/EN N2 9 (13) OCTOBER 2019

English Section

EEDRF: Behind

the scenes

UAE Arbitration
Framework

The Rt Hon.

The Lord Woolf CH,
AIFC Court



APBUTPAXXHbIX PELLIEHI B POCCUW N CTPAHAX BbIBLLIEFO CCCP

=
0
el
<
o
'_
Q
O
ar,
=
L
=
T
i}
al
=
(@)
=
O
=
m
L
S
2
o
m
S
o
=
=
L
N
A
<<
am
(49)
=
al,
=

A |

—
MPUSHAHVIE W MPYIBELEHIE
B UCMONHEHVE
NHOCTPAHHBIX APBUTPAXHBIX

PELLIEHWIA B POCCIK
I CTPAHAX BbIBLLEFO CCCP

/
I —

P A A

B 2018 roxy ucnomHunochk 60 ner Hbio-Mopkckoii
KOHBEHIIMU O NMPU3HAHWUM Y TIPUBEACHUM B UCITOTHE-
HUE MHOCTPAHHBIX apOUTPAKHBIX PEIICHUIA.

ApOutpaxkHasi Accollaliidsi BBINTYCTUJIA KHUTY, IIO-
CBSIILIEHHYIO BOMNpOCaM MNPU3HAHUS W MPUBUACHMUS
B MCIIOJJHEHWE WHOCTPAHHBIX pEIIeHUI, ocrapuBa-
HUS U UCTIOJTHEHUST BHYTPEHHUX apOUTPaKHBIX pellie-
Huii B Poccuu u crpanax 6eiBiiero CCCP. B uznanue
BKJTIOYEH MTOCTATEMHBIN KOMMEHTApUI K Hb}O—VIOpK—
CKOIf KOHBeHIIMH, EBponeiickoii KOHBEHIIMU O BHEIII-
HetoproBoM apoutpaxke 1961, AITIK, IIK u 3ako-
HY O MEXIYHapOIHOM KOMMEpPUYECKOM apOUTpaxe.
B xHure takxke noapoOHO OCBElLIEHbl OCOOEHHOCTHU
MPaBOBOTO peryiupoBaHus B crpaHax ObiBiiero CCCP.

VHUKaIBHON  OCOOEHHOCTBIO U3JAHUS  SIBJISIET-
Ccs TOIPOOHBIM CTAaTUCTUYECKMI aHalln3 POCCHUIi-
CKMX CyIeOHBIX aKTOB 00 OCITapMBaHWM, TTPU3HAHUU
1 TIpUBEICHUM B UCIIOJIHEHUE apOMTPaKHBIX pelle-
Hui 3a ociieqHue 10 JeT.

Tsepawiii neperuiet, 1000 ctpanui, Tupax 1000 sk3.
B 2019 nnanupyeTcsd u3gaHue KHUTY Ha aHTIUICKOM
S3bIKE.

The New York Convention celebrated its 60-year anni-
versary in 2018.

To celebrate this occasion, the RAA released a com-
mentary to the New York Convention and related Rus-
sian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 1000 pages, 1000 copies, Russian language.
An English language version will be released in 2019.
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OT PEOAKUNI

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

Modern Kazakhstan is a country rich in minerals. Copper, iron, aluminum and uranium ore production
has been central to its economy since the Soviet time. The state also mines for rare and expensive metals like
molybdenum, tungsten, zinc, gold — and many more.

Over the past decades, the Kazakh national elite, especially the younger generation, has warmly em-
braced a pro-western lifestyle, settled in European capitals and opened international companies to manage
domestic resources, attracting powerful foreign partners. Naturally, the Kazakh legislation and politics had
to follow. The country is making a big turn to become a pro-arbitral jurisdiction with a relatively low threshold
for recognition and enforcement of arbitral awards.

Since 2013 the country is one of the fulcrum points of the Chinese Belt and Road Initiative. Since 2016
a new Law on Arbitration based on the UNCITRAL Model Law is in force in Kazakhstan. In the spring
of 2019 Kassym-Jomart Tokayev became a successor to the President Nursultan Nazarbayev after his 29-year
reign. Our generation will witness what use Kazakhstan will make of its plentiful resources — and what part-
ners it will choose on this path.

Special thanks to Alexander Korobeinikov, Partner at the Kazakhstan office of Baker McKenzie, and his
associates for help in preparing this issue.

October 2019, N29 | 5
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KAZAKHSTAN: ARBITRATION

LEGISLATION AND RULES

Alexander Korobeinikov
Baker McKenzie’s
Almaty office,

Partner, Member

of Baker McKenzie’s
International Arbitration
Practice Group

Legislation*

n April 2016, as a result of the reform of the judi-

cial system, the Law On Arbitration (the “New

Arbitration Law”) was adopted. This law is

based on the UNCITRAL Model Law and gov-
erns both international and domestic arbitration
proceedings.

In addition to unifying procedural rules
for international and domestic arbitration proceed-
ings, the New Arbitration Law implemented the fol-
lowing changes to the previous rules:

« State-owned companies may only execute
arbitration agreements with Kazakhstani
companies after obtaining consent from
the superior state authority.

* An arbitration agreement must set out
the name of the arbitration institution
to be used. Due to this provision, it is not
entirely clear whether arbitration agree-
ments that refer to ad hoc arbitration rules
will be valid or not.

* A party has the right to terminate an arbitra-
tion agreement unilaterally before the origin
of the dispute.

* A new association of arbitration institutions
and arbitrators — the Arbitration Chamber
— should be established. This Chamber is re-
sponsible for maintaining a Register of Arbi-
trators and represents local arbitration insti-

Yana Levkut
Baker McKenzie’s
Almaty office,
Paralegal

tutions to local state authorities and foreign
organizations.

*  When reviewing disputes with state-owned
companies, arbitrators are required to apply

Kazakhstani law only, unless otherwise provided
for in the international treaties of the Republic of Ka-
zakhstan.

» Parties have the right to seek the reconsid-

eration of arbitral awards based on so-called
“newly opened circumstances” (i.e., facts
that are material to the case but were not
previously known to an applicant). This pro-
vision has been copied from the Civil Proce-
dure Code, and it is not entirely clear how
it will be applied by arbitrators;.

» In addition to the existing grounds for chal-
lenging an arbitral award, the New Arbi-
tration Law will allow parties to challenge
the award if there is a judgment or an award
that has a res judicata effect on the subject
matter of the challenged award.

Generally, while the unification of procedur-
al rules for international and domestic arbitration
proceedings is a positive change, other provisions
of the proposed New Arbitration Law will make
the regulation of arbitration proceedings in Ka-
zakhstan more restrictive. Additionally, it is not en-
tirely clear how these new provisions will interrelate

*This article covers national legislation as of st of January 2019. Later amendments to the Law on Arbitration are not included.

6 | Arbitration.ru
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View to Almaty, Kazakhstan

with the provisions of international treaties ratified
by Kazakhstan.

Due to pressure from local scholars and prac-
titioners, in February 2017, the relevant provision
of the New Arbitration Law allowing the unilateral
termination of the arbitration clause was canceled.

At the same time, there are a number of cases
where parties made attempts to terminate arbitra-
tion agreements based on the above provision, and
Kazakhstani court practice on its application is very
controversial.

In addition, under the new version of the Civil
Procedural Code of the Republic of Kazakhstan, ad-
opted in October 2015 and in force since 1 January
2016, the procedure for enforcing domestic arbitra-
tion awards has become more complicated.

In particular, in addition to the grounds for re-
fusing to enforce an arbitral award listed in article V
of the New York Convention, the enforcement of an
award may now be rejected if:

» there is a judgment or an arbitral award is-

sued on the same dispute between the same
parties and based on the same grounds (i.e.,
a judgment or award that has a res judicata
effect);

* or an award is issued as a result of a crime

confirmed by a criminal court sentence.

While it is not entirely clear, due to the fact that
Kazakhstan is a member of the New York Convention
and the Geneva Convention, it is our understanding

ARBITRATION IN KAZAKHSTAN | ANALYTICS
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that these new grounds will be applied only to domes-
tic arbitral awards.! This interpretation is supported
by local court practice as well.

At present, the parliament is considering further
amendments to the New Arbitration Law that will
clarify issues relating to the application of the New
York Convention and Geneva Convention and cancel
several restrictions relating to the settlement of dis-
putes with state-owned companies.

Kazakhstan is a party to a number of bilater-
al and multilateral agreements that grant investors
the right to arbitrate disputes over their investments
in Kazakhstan. These treaties include the ICSID
Convention, the Treaty on Partnership and Co-oper-
ation Agreement Between the EU and the Republic
of Kazakhstan dated 23 January 1995 and the ECT
dated 17 December 1994.

Institutions, rules
and infrastructure

At present, there are around 20 arbitration institu-
tions in Kazakhstan. The most famous of these are
the Kazakhstani International Arbitrage (KIA), the In-
ternational Arbitration Court IUS (IUS), the Center
of Arbitration of the National Chamber of Entrepre-
neurs of the Republic of Kazakhstan (CA of NCE),
and the International Arbitration Center of Astana In-
ternational Financial Center (IAC of AIFC).

! Some local scholars and practitioners argue that Kazakhstan did not properly ratify the international treaties above (i.e., by
the law adopted by the Kazakhstani Parliament) and, therefore, these treaties cannot prevail over national laws. ( Editor’s note:
see article by V. Shaikenov on the topic in Arbitration.ru Ne6 (10) 2019, pp. 68-75). However, a number of court decisions

confirm that the provisions of the New York Convention and Geneva Convention will overrule national laws in case of conflict.

October 2019, N2 9 | 7
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The CA of NCE

The CA of NCE was established in 2014 as a result
of the reorganization of the International and Do-
mestic Arbitration Courts at the Chamber of Com-
merce and Industry of the Republic of Kazakhstan.
This reorganization took place as a result of amend-
ments to Kazakhstani law relating to the liquidation
of the Chamber of Commerce and Industry and
the establishment of the National Chamber of En-
trepreneurs (NCE). While the CA of NCE signed
assignment agreements with the International and
Domestic Arbitration Courts at the Chamber of Com-
merce and Industry of the Republic of Kazakhstan,
technically, it is not a successor of these arbitration
institutions. However, due to the fact that for most
local companies, membership in the NCE is man-
datory, and given that the CA of NCE has opened
branches in all Kazakhstani regions, this institution
will be the biggest in Kazakhstan.

The CA of NCE handles all types of commercial
disputes between local and foreign companies, except
disputes that are non-arbitrable under Kazakh law
(such as disputes relating to the registration of rights
over immovable property and challenges to decisions
of state authorities).

The CA of NCE has been appointed by the Ka-
zakhstani government to exercise the functions re-
ferred to in article IV of the Geneva Convention.

The IUS

The IUS was the first arbitration institution
in Kazakhstan, established in 1993 shortly after
the declaration of independence of the Repub-
lic of Kazakhstan. This institution was established
by the famous local scholar Professor Petr Gresh-
nikov. In 2002, the IUS opened a branch in St. Pe-
tersburg for the purpose of avoiding the application
of Kazakhstani law, which was unfavorable toward
arbitration proceedings.

The TUS also handles all types of commercial
disputes between local and foreign companies, except
disputes that are non-arbitrable under Kazakh law.

Under the Rules of Arbitration of the IUS,
in exceptional cases, the Council of the IUS may dis-
miss an award issued under the Rules of Arbitration
of the TUS.

8 | Arbitration.ru

The KIA

The KIA was the first arbitration institution estab-
lished after the adoption of the International Arbitra-
tion Law. This institution was established by the fa-
mous local scholar Professor Maidan Suleimenov.

Similar to the other two institutions, the KIA
handles all types of commercial disputes between lo-
cal and foreign companies.

IAC of AIFC

In addition to the above arbitration institutions, a new
international arbitration institution was launched
on I January 2017.

The TAC is acting in line with the AIFC Con-
stitutional Statute No. 438-V ZRK of 7 December
2015, the AIFC Arbitration Regulations approved
on 5 December 2017, and the IAC Arbitration and
Mediation Rules approved in 2018.

The above rules provide that the New Arbitra-
tion Law does not apply to the arbitration proceed-
ings in AIFC. The 2017 AIFC Arbitration Regula-
tions is based on the UNCITRAL Model Law and
is more liberal than the Kazakhstani domestic rules.

The IAC of AIFC handles all types of commer-
cial disputes between local and foreign companies.
It also provides services related to the administration
of ad hoc arbitration proceedings.

Arbitral awards issued under the 2018 TAC Ar-
bitration and Mediation Rules may be enforced via
the AIFC Court.

Cases

A public policy argument
cannot lead to reconsideration
of the case on merits

In December 2018, the Cassation Panel of the Su-
preme Court preliminarily reviewed a case seeking
tosetaside adomestic arbitral award issued by the KIA.

In this case, the respondent in the arbitration
proceedings asked the court to set aside the arbitral
award, claiming that the arbitrators incorrectly in-
terpreted relevant contractual provisions and applied
relevant provisions of the applicable law, which led
to a breach of Kazakhstani public policy.



The application was granted by lower courts,
which stated that the above grounds may be viewed as
a breach of Kazakhstani public policy.

However, the claimant appealed the lower court
decisions to the Supreme Court.

As a result of the preliminary review of the case
by the Cassation Panel of the Supreme Court, it came
to the conclusion that lower court decisions should
be overruled.

In particular, the Supreme Court confirmed its
position, argued in other cases, that the court review
of the public policy argument cannot lead to the re-
consideration of arbitrators’ findings on merits, in-
cluding the correctness of the application of the law.

We believe that the above position of the Su-
preme Court decision will be included in the Supreme
Court guideline for local courts as a precedent.

Arbitrability of disputes arising
from mortgage arrangements
may be disputable

In January 2018, the Almaty City Court of Appeal
decided to set aside the domestic arbitral award issued

' RUSSIAN
ARBITRATION

ASSOCIATION
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on the dispute regarding the enforcement of a mort-
gage agreement.

The position of the appellate court was based
on the assumption that under Kazakhstani law, such
disputes are non-arbitrable. The court position was
grounded by reference to the Kazakhstani mort-
gage rules, which provide that disputes arising out
of mortgage arrangements may be settled “in court
proceedings.”

As far as we know, the case has not been re-
viewed by the Cassation Panel of the Supreme Court
on merits, but the findings of the court of appeal are
criticized by both local scholars and practitioners and
the Supreme Court in its guideline on consideration
of cases relating to arbitration.

In particular, the Supreme Court took the posi-
tion that the above general wording (which is widely
used in local laws) cannot be viewed as a restriction
for arbitrability of disputes. In turn, any private dis-
putes may be settled through arbitration unless clearly
prohibited by law.
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t gives me great pleasure to be with you today at Ka-

zguu University. [am very conscious of the generous

hospitality the university has extended to the AIFC

Court and its Judges led by your Rector, Talgat Na-
rikbayev and Provost Dr. Miras Daulenov. You have
also recognised the contribution made to the Uni-
versity by the AIFC Court’s & International Arbitra-
tion Centre’s Registrar and Chief Executive, Chris-
topher Campbell-Holt, by conferring on him an
honorary professorship. In addition, you have pro-
vided excellent opportunities for our English judges
to give talks to members of the University. The talks
have been social occasions very much enjoyed both
by the audience and the judges.

The encouraging warmth of our reception
has been of the greatest importance in assisting us
to achieve the objective of the Court and IAC. This
objective was admirably described by the Governor
of the AIFC, Dr Karat Kelimbetov, as being to pro-
vide “a trustworthy, transparent and fair forum for re-
solving cases efficiently” which would meet the ex-
pectations of the international business community.

That judges should not ignore the social dimen-
sion of their work was brought home to me about 60
years ago when I was still a young barrister (or ad-
vocate) appearing in the criminal courts in England.
Iwasdefending a client at Abingdon Quarter Sessions.
The building in which the Sessions were held was his-

10 | Arbitration.ru

A NEW
COMMERCIAL
COURT FOR
NUR-SULTAN

A speech by

The Right Honorable The Lord Woolf
Order of the Companions Honour

at M. Narikbayev KazGUU University
on 17 September 2019 in Nur-Sultan,
Kazakhstan

toric. Between my client in the dock and the judge
were 2 pillars which were needed to support the ceil-
ing. As a result, both the defendant and the judge had
to peer round the pillars in order to see each other.
My client was a particularly unfortunate villain who
had committed many crimes of limited gravity, but he
undoubtedly deserved a substantial sentence of im-
prisonment. The judge, in accord with his usual prac-
tice, after telling the defendant the sentence which
he would have to serve (which was about one-tenth
of what he deserved) concluded his remarks by say-
ing, “I hope I never see you again”. He then correct-
ed himself adding the words that I have never forgot-
ten, “except socially of course”.

When creating a new commercial court and TAC
the task of meeting the expectations of the business
community is of particular importance. Put brief-
ly, the expense involved in creating a special court
for the business community is inevitably consider-
able. It can only be justified if its presence can be ex-
pected to be welcomed by the business community.
It should be expected that its presence will act as a cat-
alyst for attracting new businesses to be established.
In this case, not only in Nur-Sultan but throughout
Central Asia and beyond where at present there is no
comparable dispute resolution centre.

However, there are earlier models of commer-
cial courts already established in other jurisdictions




which could help determine what should be provided
in Nur-Sultan. There were already primarily commer-
cial courts in Dubai, Qatar, Abu Dhabi, Hong Kong
and Singapore. Each of these courts was carefully
considered before deciding upon the model which
should be adopted for Nur-Sultan. Like the system
of justice chosen for the AIFC they are all substan-
tially based on the English common law system
of justice designed to operate in accord with the rule
of law. Justice should be independent, incorrupt and
not only done, but seen to be done.

The need for independence is part of the expla-
nation why it was decided that the judges of the new
court, at least initially, should be retired senior En-
glish judges. This meant that the judges were also like-
ly to be highly experienced in trying the types of cases
it is hoped the Court will attract. There is also the ad-
vantage of a tradition of incorruptibility. No English
judge in living memory has been found to have ac-
cepted a bribe and this fine tradition follows from
the fact that most judges were drawn from among
the sole practitioners who are members of an inde-
pendent English bar. The judges are also experienced
of sitting initially as single judges which in a common
law system involves them exercising a considerable
degree of discretion.

We are now in the age of artificial intelligence
and one distinguished academic has suggested that
the time is fast approaching when we can dispense
with human judges and train machines to perform
the judges’ task in their stead. While I am prepared
to accept that one day we may have driverless cars
I am not prepared to contemplate JUDGLESS
COURTS. Let me explain why by reference to the case
in which I was involved personally as the judge which

S RT. HON. THE LORD WOOLF CH, AIFC COURT | ANALYTICS

I suggest could never be tried by a machine, the Di-
ane Blood case'.

This case I suggest vividly demonstrate that the is-
sues that are involved in deciding cases are very un-
likely to be capable of being decided by even the most
humane machine. This is true not only of the trial
but of the procedural issues that have to be resolved
before trial. In devising or reforming a legal system
it is all too easy to underestimate the importance
of the court having the appropriate powers. However,
it is also too easy to make what should be a matter
of common sense an unnecessarily complex process
which can get in the way of providing justice.

So it is of considerable importance that the rules
of procedure should avoid this risk by being as few and
as broad as possible. In drafting the rules for the new
Court, I wanted them to be also as sparse and as short
as possible.

Let me illustrate what I mean by drawing atten-
tion to the broad approach adopted by the new Court’s
procedural rules by setting the scene with the extent
ofitsmissionandjurisdiction. The mission ofthe AIFC
Court (and IAC) is to become the leading court and
dispute resolution centre for the resolution of civil
and commercial disputes in the AIFC and the Eurasia
region achieving a one-stop shop for litigation, arbi-
tration and mediation. While promoting and making
Kazakhstan and the AIFC the preferred destinations
for doing business.

The AIFC Court will complement the jurisdic-
tion of the domestic courts with their civil law system.
But even parties with no connection with the AIFC
can opt into its jurisdiction. So, it will enable par-
ties irrespective of their geographic location by way
of agreement in their contracts or separate agree-

I Editor’s note: R v. Human Fertilisation and Embryology Authority, ex parte Blood. [1997] 2 All ER 687; [1997] 2 WLR
8§06; [1999] Fam 151. Judgment available at http://www.globalhealthrights.org/wp-content/uploads/2013/03/EW-
CA-1997-R-v.- Human- Fertilisation-and- Embryology-Authority-ex-parte- Blood.pdf (accessed 17.10.2019).

A case widely covered in the British media where a widow sought release of the sperm of her deceased husband for posthumous
conception. The semen was collected when her husband was alive, but comatose suffering meningitis. Without the actual exis-
tence of a written consent for cryopreservation and also for disposition upon death, both storage of the sperm and its later use
were prohibited under the 1990 Human Fertilisation and Embryology Act.

The Court of Appeal did not address common law issues concerning consent to the retrieval of sperm from an unconscious man
because those issues were not argued. The court did uphold the right to appeal the licensing authority’s refusal to authorize the
widow’s export of the sperm for insemination at a medical clinic in another state of the European Community, such as Belgium,
as infringing on her right to treatment under Community law.

October 2019, N2 9 | 11
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KAZGUU University

ments to give exclusive jurisdiction over their disputes
to the AIFC Court.

The Procedural Rules of the AIFC Court clearly
set out its overriding objective:

1. The overriding objective of the Court and its

Judges is to deal with cases justly.

2. Dealing with cases justly includes, so far as

practicable:

 ensuring that the system of justice is ac-
cessible and fair;

+ ensuring the parties are on an equal footing;

+ ensuring that litigation takes place expe-
ditiously and effectively, using no more
resources than is necessarys;

 dealing with cases in ways that are propor-
tionate to the amount of money involved,
the importance of the case, the complex-
ity of the issues, facts and arguments, and
the financial position of each party; and

* making appropriate use of information
technology.

There are other more specific rules, but they are
doing no more than amplifying or illustrating the gen-
eral rules that I have specifically quoted. They give
the Court’s judges the wide discretion they need to do
justice in the individual case. That they will do this
in practice I do not doubt. The judges are amongst
the most experienced and distinguished judges from
the common law world. They have global reputations
for absolute independence, impartiality, integrity and
incorruptibility. They will ensure the Court meets
the expectations of the international business com-
munity by ensuring provision of predictable legal pro-
tection in a timely manner.

12 | Arbitration.ru

The Rt. Hon. The Lord Woolf CH, AIFC Court Chief Justice, with the students and professorsl of the M. Narikbayev

The fact that changes were made to the Con-
stitution of Kazakhstan to enable the Court and
the TAC to be established has underlined the integ-
rity of these novel institutions of Kazakhstan. This
is also demonstrated by the close relationship that
has been developed between the judiciary of the Su-
preme Court and AIFC Court.

Although the AIFC Court and the IAC have now
been established, there is bound to be a lapse of time
before a caseload could be expected to be created.
The time lapse has enabled the IT systems which are
required for the successful operation of the Court
and TAC to be fully installed after being carefully
tested.

During the interim period while the Judges are
not required to spend the majority of their time de-
ciding cases, good use has been made of their ex-
perience to promote the education of students and
other young lawyers. Their enthusiasm for the lec-
tures and mock trials involving the judges has been
inspiring. It can be justifiably claimed that the in-
troduction of these two specialist bodies has been
a demonstration of importance of the rule of law.

The fact that the Court hasextremely wide rights
of audience so that all lawyers with a professional or
advocacy practice certificate from anywhere around
the world are able to register with the AIFC Court
will expose Kazakhstan students and lawyers to de-
velopments in many other jurisdictions.

I have no doubt that with the passage of time
the Court and IAC will become testimony to the to-
tal commitment of the Republic of Kazakhstan and
its legal institutions to the rule of law. They will be its
standard bearer.
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UAE ARBITRATION FRAMEWORK:

GENERAL OVERVIEW

lllia Salei
International
Arbitration Group,
Freshfields Bruckhaus
Deringer LLP?, Dubai

he United Arab Emirates (UAE) today is one of the largest econ-

omies in the Middle East?. The country has earned its economic

success not only through the export of oil or providing foreign in-

vestors with a favorable tax regime, but also by developing a modern
legal framework. This includes the creation of special jurisdictions to deal
with the ever expanding global commercial needs and, more recently, a mod-
ern arbitration framework through the enactment of Federal Law Ne 6/2018
on arbitration?® (the Arbitration Law).

The Arbitration Law is based on the 1985 UNCITRAL Model Law, as
amended (the Model Law), with certain changes relevant to the UAE legal
and commercial landscape. The standalone arbitration framework has re-
placed the non-comprehensive and outdated provisions of the UAE Federal
Civil Procedure Code* (the CPC), allowing the UAE to enhance further its
reputation as a global center for international dispute settlement.

This article provides a snapshot of some of the key provisions of the Ar-
bitration Law that in the author’s view are expected to contribute to the evo-
lution of the UAE arbitration regime in the coming years.

Scope of Application: Domestic v International

The Arbitration Law applies to both domestic and international arbitral
proceedings seated in the UAE. In contrast with the arbitration regime
of the CPC, the Arbitration Law now clearly distinguishes between interna-
tional and domestic arbitration and, following the distinction, further sets
out the criteria for determining the international nature of an arbitration.

Pursuant to Article 10, the Arbitration Law applies to (i) every arbitra-
tion conducted in the UAE (unless the parties agree otherwise, and this does
not conflict with the UAE public order and morality) and (ii) internation-
al arbitrations conducted outside the UAE if the parties so choose. While
maintaining the public policy restrictions as to the arbitrability, the Arbitra-
tion Law as in the past does not provide any specific guidance on the matter,
leaving it to the UAE courts to clarify the concept.

"'The content in this article is provided for general information purposes only and does
not constitute legal or other professional advice or an option of any kind. The views and
opinions expressed in this article are those of the authors and do not necessarily reflect
the official policy or position of Freshfields Bruckhaus Deringer LLP.

2 See https.//data.worldbank.org/indicator/NY.GDP.MKTP.CD ?locations=ZQ&most
recent_value_desc=true.

3 The Federal Law No 6 of June 2018 on Arbitration was published in the UAE Official
Gazette on 15 May 2018, and came in force on 16 June 2018.
*The UAFE Federal Civil Procedure Code No 11 of 1992.

October 2019, N2 9 | 13


https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?locations=ZQ&most_recent_value_desc=true
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?locations=ZQ&most_recent_value_desc=true

It is noteworthy that the Arbitration Law does
not apply to arbitrations seated in the special free
economic zones within the UAE, so called ‘off-shore’
jurisdictions of the Dubai International Financial
Centre (the DIFC) and the Abu Dhabi Global Market
(the ADGM)* which have their own independent legal
frameworks and judicial systems. Arbitrations seat-
ed in the free economic zones are subject to special
regimes of the DIFC Arbitration Law No 1 of 2008,
as amended, and the ADGM Arbitration Regulations
of 2015 respectively.

The Arbitration Agreement

Inspired by the Model Law, Article 6 of the Arbi-
tration Law expressly confirms that the arbitration
agreement is separate from the rest of the underlining
contract. Although Article 7 of the Arbitration Law
still requires an arbitration agreement to be made
in writing, it expands the interpretation of the writ-
ten form to include agreements concluded by means
of an electronic communication, made at the hearing
of the dispute by the court, as well as those incorpo-
rated by reference. In the latter case, it is advisable
to make the reference to the specific clause to limit
the risk of potential challenge in court.

In addition to the formal requirements, Article
4(1) of the Arbitration Law provides for an arbitra-
tion agreement to be signed by a representative hav-
ing a specific authority to do so. It is therefore rec-
ommended to verify the powers of the representative
to establish whether or not he is authorised to bind
the party to an arbitration agreement.

Enhanced Powers Granted to
Arbitral Tribunal

The Arbitration Law expands the authority of an ar-
bitral tribunal by providing it with some of the powers
which were not recognised in the preceding arbitration

3 See https.//www.adgm.com.

S Article 19(1) of the Arbitration Law.
7 Article 21 of the Arbitration Law.

8 Article 39(1) of the Arbitration Law.
? Article 46(1) of the Arbitration Law.
9 Article 33(3) of the Arbitration Law.
" Article 36 of the Arbitration Law.
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regime under the CPC. These specifically include
(i) the authority of an arbitral tribunal to rule on its
own jurisdiction®, (ii) the power to issue interim and
conservatory measures’ (which used to be frequently
challenged), (iii) the authority to render interim and/
or partial awards®, as well as to assess the costs of arbi-
tration, including the fees and expenses of the mem-
bers of the arbitral tribunal and tribunal-appointed
experts’. Although the Arbitration Law does not con-
tain any specific rules on costs allocation, an arbitral
tribunal in the UAE will generally take into account
the relative success of the parties in the arbitration
and award the related costs accordingly.

The new arbitration regime has also introduced
a number of provisions aimed at increasing the effi-
ciency of the arbitral proceedings by providing a clear
set of stringent timeframes and acknowledgement
of modern means of communication, therefore al-
lowing an arbitral tribunal to hold a hearing without
the physical presence of the parties'.

Relationship with the UAE Courts

Some of the most notable novations introduced
by the new Arbitration Law, in our view, are those
aimed at enhancing the relationship between the ar-
bitral tribunals and the UAE courts.

Firstly, in accordance with Article 21 of the Ar-
bitration Law, a party seeking enforcement of an
interim measure issued by an arbitral tribunal may
now apply to the competent UAE court of appeals
after obtaining a permission from the tribunal. Sep-
arately, the UAE courts are now expressly empow-
ered to provide assistance in taking evidence by issu-
ing respective orders and sanctioning for the parties’
failure to comply with the orders'!.

Article 43 of the Arbitration Law also pro-
vides arbitral tribunals with the powers to continue
proceedings pending the determination of parallel
criminal application made in relation to matters


https://www.adgm.com

pertaining to the arbitration (for example, forgery).
The Arbitration Law specifically allows continua-
tion of the arbitral proceedings if the tribunal finds
that the decision of the UAE courts in the related
criminal proceedings is not indispensable for issuing
an award on the merits.

The Award

Article 41 of the Arbitration Law addresses the for-
mal requirements of an award providing that one shall
be made in writing and signed by the arbitrators. No-
table is that contrary to the previous regime provid-
ed in the CPC, the Arbitration Law provides that an
award may now be signed outside of the country but
will still be deemed to be issued in the UAE".

An award issued under the Arbitration Law has
res judicata status and is enforceable as a court judge-
ment'®. Following the distinction between domestic
and foreign arbitration, Article 55 of the Arbitration
Law clearly stipulates that domestic awards issued

2 Article 41(6) of the Arbitration Law.
B Article 52 of the Arbitration Law.
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in UAE-seated arbitrations are enforced through
a ratification procedure in local courts of appeal.
The Arbitration Law, however, lacks provisions relat-
ing to the enforcement of foreign arbitral awards.

The gap has been fulfilled by the UAE Cabi-
net Decision No 57 of 2018'* (the Cabinet Decision).
The Cabinet Decision establishes a separate proce-
dure for enforcement of foreign arbitral awards which
now must be brought directly to the competent ex-
ecution judge in the UAE. Although establishing
the national set of rules for enforcement of foreign
arbitral awards, the Cabinet Decision provides for su-
premacy of any related international treaties to which
the UAE is a signatory, such as the New York Con-
vention on the Recognition and Enforcement of Ar-
bitral Awards®.

“The UAE Cabinet Decision No 57 of 2018 was published in the UAFE Official Gazette on 16 December 2018, and came in

force on 17 February 2018.
B Article 88 of the Cabinet Decision.
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EEDRF: BEHIND THE SCENES
OR HOW TO ORGANIZE AN ANNUAL
INTERNATIONAL ARBITRATION FORUM
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On September 18-21, the Eastern European Dispute Resolution Forum (EEDRF) was held
in Minsk. The inspirer and co-chair of the organizing committee is Alexandre Khrapoutski,
partner at Lex Torre Law Office (Belarus), Vice Chairman of the RAA board, member
of the UAA board, member of the Chartered Institute of Arbitrators (MCIArb, London).
He will describe what was happening behind the scenes of the EEDRF.

What is EEDRF?

16

astern European Dispute Resolution
Forum is a dialogue platform for serious
discussions in Minsk, a forum of lawyers
and for lawyers - as we originally de-
fined it. The agenda is formed from topics and
areas that are really interesting to practitioners.
The official part includes the main day and sat-
ellite events such as seminars, master classes and
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trainings. Engaging topics, star speakers, mind-
ful entertainment, top-level reception of our
guests - this is what makes up the Forum.

What is the history of EEDRF?

We came up with the idea of the Forum 6 years
ago. We were inspired by results of a survey con-
ducted for over two years among lawyers from
different countries to find out how interesting
such an event would be and whether colleagues



would come. It turned out that in Eastern Eu-
rope there were no professional events that cov-
ered the entire region. EEDRF has become such
a venue and was first held in 2016 as a one-day
event - we discussed the trends and practic-
es that were emerging in the dispute resolution
in the CIS and Eastern Europe. Over the years
geography and number of participants ex-
panded rapidly as the business program has
been developed. For example, in 2019, a spe-
cial event for young lawyers was organized and
for the first time in Belarus an ICC Institute
Training was held.

From the very start, our initiative was sup-
ported by the Administration of the President
and the Ministry of Justice of the Republic
of Belarus. Each year the news about the be-
ginning of the Forum is published in the central
news block on Belarusian TV. We have the sup-
port of partners - international law offices and
the British Embassy in the Republic of Belarus,
this gives us the opportunity to make the event
brighter and more comfortable. A pool of infor-
mationpartnershasbeenformed, thankstowhom
the forum is well-known around the world (such
as CEE Legal Matters (UK), CIS Arbitration
Forum (Russia), Legal Practice in Central Asia

(Kyrgyz Republic), Kazakhstan Bar Associa-
tion, Vilnius Court of Commercial Arbitration
(Lithuania), The Association of European Busi-
ness (Belarus), The Ukrainian Journal of Busi-
ness Law, LawFirmManagement.RU).

We try to include topics related to interna-
tional commercial arbitration, as well as issues
of dispute resolution in state courts of various
jurisdictions. If there is something interesting
going on in other countries - we bring this expe-
rience in. The agenda is rich so each participant
can choose useful reports for himself.

What does the international status of the EEDRF
mean?

Initially, we focused on the ongoing arbitration
reforms in Russia and Ukraine. Today, the topic
is much broader, it is relevant not only for East-
ern Europe. Our region is interesting for law-
yers from the UK, Germany, France and other
countries, as their business operates in Eastern
European markets and needs legal support. As
well as Belarusian, Polish, Russian, Ukrainian
capital uses the jurisdictions of Sweden, Great
Britain, and the United States for dispute reso-
lution.

About 200 people take part in the Fo-
rum annually. We cover all continents except
(for now) South America (and Antarctica). For-
tunately, Belarus has a special visa-free regime
that allows participants from 80 countries (EU,
USA, Brazil, Japan, etc.) to stay in the coun-
try up to 30 days without a visa. We are located
in the center of Europe - it is convenient.

Is there a language barrier?

The forum is 80% in English, simultane-
ous translation is provided for the main part
of the program, but there are some trainings
only in English. International arbitrators have
good command of English. Forum materials,
website, media messages are bilingual.

Who are the EEDRF keynote speakers?

In 2017, Lord Peter Goldsmith, a Brit-
ish barrister and a former Attorney General
for England and Wales and for Northern Ire-
land, head of European litigation practice
at US law firm Debevoise & Plimpton and Vice
Chairperson of the Hong Kong International
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Arbitration Centre, became the keynote speak-
er of the EEDRF. In 2018, Louis Flannery QC,
Head of international arbitration at Stephen-
son Harwood was the keynote speaker. This
year the keynote speaker was David Goldberg,
solicitor-advocate, partner of White & Case,
a member of the LCIA Board.

The EEDRF website mentioned that 5% of paid par-
ticipation fees would go to charity. Is it true?

Yes, for the second time a part of the proceeds
of the Forum would be transferred to children
in need. In 2019 we support the project “Ge-
nom” through the charity platform “Imena”.
This project helps people with rare genetic
neuromuscular diseases. Our support is a part
of the whole sum needed to be gathered in or-
der to complete the project. You can monitor
the collection of funds and a report on their use
on the official website https://imenamag.by/
projects/genom, and you can also make a per-
sonal contribution in support of the project.

There are many young people among the Forum
participants.

It is important to attract young lawyers, to help
them to create new professional contacts and
to show them possibilities and relevant issues
of international arbitration. We provide invita-
tions to the winners of legal competitions, such
asthe M.G. Rosenberg Competition. Admission
to the Forum for students, young lawyers and
academics is available at a special price.

How long does it take to organize the EEDRF?

At the beginning of each Forum, we already
know the date and the key topic of the next year
— as usual we announce them at the Gala dinner.
Agreements with speakers, especially the key
ones, are reached a few years before their presen-
tation, as experts of this high level are in demand
and have a tight schedule made-up for years
ahead. Newsletter is sent out six months before
the event - from this moment the process of reg-
istration of participants commences.

After each EEDRF social networks are filled with
amusing photos...

18

We pay special attention to networking: mean-
ingful coffee breaks, excursions, an atmo-
sphere in which guests simply cannot leave after

| Arbitration.ru

the Gala dinner. We make it bright and mem-
orable, the agenda and locations change every
time - from the best hotels to the building where
official receptions with the President of Belarus
are held! The musical component is important:
in 2019 the guests were amazed by the waiters,
who suddenly started to sing opera arias, and
the performance of the symphony orchestra,
and in 2018 - by the drummers’ show. Photo
zones invite you to take pictures for saving good
memories of the time spent in Minsk with col-
leagues.

Tell us about the forum organizing team

The importance of the organizing commit-
tee is difficult to overestimate. It includes 14
people from 7 countries. The co-chairs are
Vladimir Khvalei, Partner, Baker & McKen-
zie (Russia) and Olena Perepelynska, Partner,
Integrites (Ukraine).

The key to success is to build the right
team, distribute tasks and organize team-
work. Lex Torre Law Office became an orga-
nizational partner in 2019. Naturally we hire
the contractors: professional event-agency,
interpreters, sound and lighting crew, website
developers, etc.

Our EEDRF organizational chat never
sleeps, the work is going on 24/7. One tracks
registrations and answers to participants from
other time zones while others meet guests fly-
ing at night or prepare documents urgently.
But during the EEDRF everyone will be nice,
smiling and in a good mood.

What other secrets of success would you reveal?

The first thing is the choice of the main topic
and key speaker, a high-quality program and
scenario plan. It is also important to find good
partners, to distribute roles according to their
interests, to use their opportunities, so that
due to this synergy the event will become bet-
ter.

In 2016 one of the key tasks was to choose
the dates of the forum to fit into the global net-
work of arbitration events.

Every year we come up with a new topic
and slogan:

2016 — “Arbitration Reforms”.
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2017 — “Procedural issues in International
Arbitration and State Courts - Prove it, if you can!”

2018 — “Expertise in arbitration proceed-
ings - Know your expert!”

2019 — “Procedural issues in International
Arbitration and State Courts - Let’s Play Arbi-
tration Symphony!”

How do you decide on the topic of each event? Why

did you decide on this topic for the next year?
After the first Forum we planned the main
topics for next years in advance, so that each
subsequent EEDRF would be a continuation
of the previous Forum. The main topic is de-
fined this way: we analyze the topics of the major
professional events during the year, find main
trends, relevant issues, that we can fully disclose,
and submit several options of the full program
for the approval by the Organizing Committee.
As a result the final program is drafted. The top-
ics of the presentations begin to be formed a year
before, the program appears in 3 months after
the previous Forum finished. Of course, we
consult with the keynote speaker, with whom
we also agree in advance. The key note speaker
ofthe EEDRF 2020 will be Gary Born — but this
is to be confirmed.

on Forum

Who decides on the catering menu?

We receive different offers and negotiate them.
But in the end, the menu is personally approved
after a preliminary degustation by me.

What local media cover the event?

EEDREF is covered by all major TV channels,
plus law editions, business and social-political
press. For instance, “Jurist” magazine, “Eco-
nomic Newspaper”, the newspaper “Belarus-
sians and market”, “Belarus today”, etc.

What problems occur during the EEDRF preparation?
Firstly, there is a lack of high-quality ven-
ues for a representative business event of such
a high level.

Secondly - unfortunately, professional
synchronous interpreters with knowledge in ar-
bitration terminology are also in demand.

And the third problem is that there is only
24 hours in a day.

Do you already have a plan for the EEDRF-20207?
EEDRF-2020 will be the fifth forum already —
it will be our anniversary. The title of EEDRF
2020 is “Choice of law”. The main day will
be September 18th. It offers a rich business
program and pleasure from the informal part.
Follow our news - you will be surprised!
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Moscow,

Marriott Grand Hotel,
Tverskaya str, 26/1,
Kuskovsky-Marfinsky Hall

2020

6 February

RAA-CEA
Conference:
Arbitration
and Corruption

Topics will include:

+ Corruption in contracts (contracts
obtained by corrupted means and
contracts covering bribery payments)

+ Corruption of arbitrators and arbitral
institutions. Presentation of The CEA Details of the event can be found at:

Code of Best Practice In Arbitration https:/arbitration.ru/en/events/conference/raa-cea-con-
ference-arbitration-and-corruption/index.php

¢ Role of arbitral institutions For sponsorship opportunities, please contact

in combating corruption Alexandra Brichkovskaya
alexandra.brichkovskaya@arbitrations.ru

¢ Use of f_orer‘SIC and Al'in Idenhfymg Regarding the registration, please contact
corruption issues Valeriya Teslina valeriya.teslina@arbitrations.ru
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OBb30P OEJT C YHACTUEM CTOPOH
N3 PECITYBJTMKN KASAXCTAH

CTOPOHA NMoy4YninA n3BelUlEHUE

O PA3BUPATEJIbCTBE NOCJIE OATblI BBIHECEHUA
PELLULEHUA APBUTPAXXEM - 3TO OCHOBAHMUE
014 OTKA3A B NPUBEOEHNN B UCIMTOJIHEHUE

Homep agena B rocyaapctBeHHoM cyge: A19-12971/2019.

CTopoHbI criopa:

TOO «Papgyra» (Pecnybaunka KasaxctaH) - 3asBuTeNb B rocygap-
CTBEHHOM CY/aE€;

000 «OkeaH HanuTKoB» (Poccua) - oTBETUMK, 3aMHTEpPECOBaHHOE
JIML0 B roCcyapCTBEHHOM cyje.

Hamanvs Kucasakoea
topucm Ab «KUATT»

PaspeluaBLunii cnop TpeTenckui cya,

MocTosHHO aencTByoWU apbuTpark, TOO «KasaxcTaHCKUIM MexK-
AYHapPOAHbIN apbUTPaXKHbIN & TPETENCKUI Cyay.

MpepcTaBuTENN CTOPOH B TpeTeNCKoM cyae: H/a.

Ap6uTpsbi: H/a.

MpepacTaBuTENN CTOPOH B roCyapCTBEHHOM Cy/e:

A. A. ApxnneHko.

000 «OkeaH HanuTKoB» (Poccua): . H. KnumaHTosa.

Cyabs, BbIHECLLUI pELLEHME B rOCyAapCTBEHHOM cype:

OBapUIIIECTBO C OTPAHUYEHHON OTBETCTBEH-
HocThlO «Pamyra» o0paTUIOCh C 3asiBJIEHU-
€M O TIPU3HAHUU Y TIPUBENCHUM B UCTIOTHE-
HUE pelIeHUs] MOCTOSIHHO AEHCTBYIOIIETO
apoutpaxa, TOO «KazaxcraHckuil MexXmyHapoma-
HBII apOUTPaKHBIA & TPEeTEHMCKUIA Cym» .
Crop Kacajicsl WCIIOJTHEHUS 00s3aTeIbCTB
U3 JOroBopa MOCTaBKU ToBapa. OTBETYMK BO3pa-
>XKaJl IPOTUB YIOBJIETBOPEHUS 3asIBJIEHUSI B CBSI3U
C HEeHaJJIeXalluM yBeJOMJIEHUEM U PaCCMOTPEHM-
€M JieJla HEKOMIIETEHTHBIM CYOM.

T"URL: http.//kmats.kz/.

CoryacHO 0TYeTy 00 OTCJIeXKMBAHUU MMOYTOBO-
ro otnpaniieHuss, OO0 «OkeaH HATTUTKOB» MOJIY4YH-
JIO KOIMIO M3BEIICHUS O Havaje pa30upaTebcTBa
B Ka3axCTaHCKOM apOMTpake JUIIb Ha CACIYIOIIUI
JIeHb TI0CJIe BBIHECEHUS CYIOM OKOHYATEeIbHOTO
pemrenus. 1o MHeHMIO cyna, akT M3BEIICHUS OT-
BeTYMKA O pa3dMpaTebCTBE Jeja B MHOCTPAHHOM
cyJe TOJKEH MOATBEPXKIATHCS MPEeaTyCMOTPEHHBIMU
3aKOHOM JOKYMEHTaMM, TOKA3bIBAIOIIIUMU HE TOJIb-
KO HampaBJieHUe KOPPECIIOHACHIIMU HOJIKHUKY,
HO M €€ MOJydyeHHUE MOCICAHUM. YCMOTPEB HECOo-
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Or0[IeHUE STOTO MOPSIIKA, CYyd OTKas3al B IPUBE-
JICHUW B WCIIOJIHEHWE MHOCTPAHHOTO TPETEHCKOIO
pelIeHUs MO TPUYMHE OTCYTCTBUS HAIJIEXKAIETO
YBEIOMIIEHUS.

Cyn He paccMmaTpvBaJ BO3PaXKEHUSI OTBETUU-
Ka OTHOCUTEJBHOIO KOMIIETEHLIMU CYAa, HO, OYe-
BUIHO, Mpu3Hai KazaxcTaHCKUI MeXTyHapOIHBIN
apOUTpakKHbI & TPETeHCKUI Cyl KOMIETEHTHBIM
paccMmaTpuBaTh criop. B To ke Bpems U3 cyaeOHO-
ro akTa cJieyeT, YTO TpeTelicKasi OoroBopka Oblia
BeCbMa HeoJHO3HauHoi. OHa Miacuia, 4To <«gce
60NPOCHL, 03HUKAIOUWUE U3 HACMOAWe20 KORMPAKMA
UAU OMHOCAUWUCCA K HEeMY, KOMOopble CMOPOHbL He MO-
2ym ypecyaupoeams MUPHbIM NYmMeM, 00A4CHbl Obimb
Ype2yAupo8aHsvl apoumpadcHblM RPOUECCYanrbHbIM 3a-
KOHO0amenbCmeom Hno Mecmy HAX0xucOeHUus Ucmuya

no uHuyuamuee A000l U3 CMOPOH 8 COOMEEMCMEUU
¢ Peecnamenmom cyoa, deiicmeyroujum Ha mMomeHm
npedsseieHus coomeemcmeyouieeo ucka. Pewenue
apbumpascHozo cyda 6ydem 0OKOHUAMENbHbIM 015 CIO-
por». Bormpoc HEOTHO3HAYHOCTU M <«ITOPOYHOCTU»
OTOBOPKM POCCUMCKUM CYIOM HE HCCIeA0BaIC,
XOTsI OTOBOpPKA M OTJIMYACTCS OT TUITIOBOIl OrOBOP-
KM CyJa, JOCTYITHOI Ha o(pULIMAIbHOM CaiiTe Ka3ax-
CTaHCKOTO apOuTpaxa.

B xoHTexkcTe maHHOTrO Jeja YMECTHO HaIloM-
HUTb O HETOOPOCOBECTHOM TpollecCyalbHOM CTpa-
TErMU, COCTOSIIIEH B TOM, YTO OTBETUMK HaMEpEH-
HO He ToJIyyaeT HalpaBJIieHHOE eMy YBEIOMJICHUE
00 apbuTpaxe BIUIOTh IO JaThl BRIHECEHUS pelle-
HU. YBBI, TaKUe 3]I0yIIOTPeOJICHUS HEPEIKO BCTpe-
YalOTCsI Ha IMPaKTUKE.

OTKA3 B NMPUBEOEHUU B UCINTOJIHEHUE BBU LAY
HETOYHOCTW OIrOBOPKUN N OTCYTCTBUA OPUTUHATA.
NOCNEACTBUA 014 OTBETHUKA, ECJZTIN HYACTb CYMMBDbI

Y>XE bbIJ1A B3bICKAHA

CTopoHbI crnopa:

PaspeluaBLuunii crop TpeTemcKum cya,:

«ATaMeKeH».

ApbuTtpbi:

AO «OpTaT»: B. B. Cknspos.

TOO ASIDA-PHARMA: H/g.

N. A. Cepobaba.

Homep pena B rocypapcteeHHoM cyae: A31-7930/2018.

TOO ASIDA-PHARMA (Pecny6aunka KasaxcTaH) - 3asBUTEb B rOCY4apCTBEHHOM CYAE;
AO «OpTtaT» (Poccusa) - 3aMHTEpecoBaHHOE JIMLLO B rOCY4apCTBEHHOM CyAeE.

ApOuTparkHbI LeHTp HaumoHanbHOWM NanaThl NpegnpuHuMaTtenen Pecnybnuku KasaxcTaH

MpepncTaBuTENU CTOPOH B TPEeTENCKOM cyae: H/a.

A. B. KopobeinHunkos (npeacepatenbcTeytowmin cyaps), M. A. Moctosuy, I. T. OcnaHosa.

MpepacTaBuTENIM CTOPOH B roCyAapCTBEHHOM cyae:

Cyabu, BbiHECLLME peLLeHUe B roCcyapCTBEHHOM cyae:

B BepxoBHoM cyae: M. B. MNpoHuHa, M. K. AHTOHOBa, H. B. lNaBnoBa.
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OO ASIDA-PHARMA (Pecniyosnuka Ka-

3aXCTaH) OOpaTWIOCh B apOUTpaKHBIN

cya ¢ 3agBiaeHueM K AO «Oprat» o npu-

3HAHUU W TIPUBEICHUU B MCHOJTHEHHE
pelieHuss ApouTpaxHoro 1neHTpa HanmonanbHo
nanaTthel npeanpuHumarenaeii Pecnyonukm Kazax-
cTaH «AtamekeH» oT 2017 roga o B3bickanuu ¢ AO
«OpTtat» B moab3y TOO ASIDA-PHARMA 6Goiee
78,5 MIIH py0. HEYCTOMKU IO JOTOBOPY MOCTaBKU
JIEKapCTBEHHBIX CPEJCTB, a TaKXe apOUTpakHBIX
pacxomoB.

OnpenenenneM ApobutpaxHoro cyaa Ko-
CTPOMCKOI 00JacTh pellleHue ObUIO MPUBEACHO
B UCTOJHEHUE. Anenasauus — ApOUTpaXKHbIN Cya
Bonaro-Bsitckoro okpyra — octaBujia omnpeaeyieHne
nepBoit MHcTaHUMU B cuje. Cyn o0aacTu Bblaal
10 TaHHOMY JIeJly UCTIOJTHUTEIbHBIN JIMCT.

OnpenenenuemM BepxoBHoro cyna Poccuii-
ckoii Pefepalinu yKazaHHbIE BBIIIE OMPEAeICHUS
ObUIM OTMEHEHBI, a B YAOBJICTBOPEHUHN 3asBICHUS
0 MPU3HAHUM U MPUBEAECHUM B MCIIOJHEHUE DPE-
IIEeHUsT ObUIO OTKAa3aHO MO TMPUYUHE OTCYTCTBUS
MEXIy CTOpOHaMH cIopa apOUTPaKHOIo corJa-
IIEHUsI O pa3pelieHUur CIlopa COOTBETCTBYIOIIUM
MEXIYHApOJIHBIM KOMMEPUYECKMM apOuTpaxkeM.
BepxoBHBII cya1 MOCYMTal, YTO CIIOPHBII JOTOBOD
MOCTaBKU HE COMEPXKUT IOJOXEHMSI O Tiepeaaye
Ha pacCMOTPEHME TPETEHCKOTO cyaa CIOPOB, BbI-
TeKalolllMX U3 3TOro JOToBOpa, KakK B IEJIOM, TaK
U KOHKPETHOTO apOUTPaKHOTO IIEHTPA, PaccMo-
TpeBuIero aeno. Ilepemnucka CTOPOH WM OOMEH
JOKYMEHTaMU, TOATBEPXKIAIOIIMMU 3aKII0YeHUE
TaKOTO COIJIAIIEeHWs, IO MHEHMIO Cyna, TaKXKe OT-
cyTcTBOBaIU. BepXxoBHBII Cy1 000CHOBAI CBOU BbI-
BOJIbI CJIEAYIOLNM:

* CTOPOHBI HE TMPEACTaBWIM TOIJIUHHOE ap-
OuTpaxkHOE COrJIallleHUEe WX €ro Haiexa-
1M 00pa30M 3aBEPEHHYIO KOTINIO;

* 1yHKT 10.2 1oroBopa mocTaBKM (KOTOPBIiA,
M0 MHEHHWIO TOBapUILECTBa, COAEPXKaI ap-
OUTpaxkHOE CcoTJallleHrWe) He coaepXKall
yKaszaHUii Ha BBIOOp CTOpPOHAMHU TaKOu
(opMbl paspelieHus criopa, Kak MeX-
JTYHAPOAHBIH KOMMEPUYECKMI apOuTpax,
W He HasbiBand ApOutpaxHbiii 1ieHTp Ha-
IIMOHAJILHOW  MajiaThl  MpeArpuHUMATe-
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neit Pecnyonuku KazaxctaH «ATamMeKeH»
B KQ4eCTBE KOMIIETEHTHOT'O apOUTPaKHOTO
LIEHTpa JUISl PACCMOTPEHUSI CTIOPOB CTOPOH
noroBopa. B wacTHocTH, TOrOBOp Tpemyc-
MaTpUBAJI, UTO «BCe CHOPbL MeAHCAY CHOPOHA -
MU, Komopble He Oblau paspeuletsl 8 npemeH-
3UOHHOM nopsdKe, noodaexdcam pazpeuleHuro
8 apoumpasicHoM cyoe no Mecmy HaxoXicoeHusl
UCmuya 8 coomeemcmeul ¢ 0eiCmayuUMm 3a-
KOHO0amenbCmeoM cmpansl apoumpajicHo2o
cydonpouszeodocmea». ToJlKoBaHUE TaHHOTO
MyHKTa JIOroBopa, o MHeHU10 BepxoBHOTO
cy/aa, He MO3BOJISLIO CAe/aTh BHIBOA O BbI-
Oope cTopoHaMu TpeTeiicKoi (hOpMBbI pa3-
OupaTteabCcTBa CIIOPOB WU ApOUTPaXKHOTO
eHTpa HannoHanbHOI majgaThl Mpeanpu-
Humateneil Pecriyonuku KazaxctaH «ATta-
MeKeH». HarpoTuB, cTOpOHBI B YKa3aHHOM
MMyHKTE UCTIOJIBb3YIOT TEPMUHBI «CYI» U «CY-
JIOTTPOM3BOJICTBO», XapaKTepHbIE IJISI pa3-
pelIeHusT CIIOPOB B paMKaxX roCyaapCTBEH-
HOTO MPaBOCYyIuSI;

* Ha 3acemaHuu CyneOHOI KOJUJIETUU CTO-
POHBI TIOATBEPAUIU, YTO apOUTpPaKHOE
corjalieHue Wiu apOuTpaxkHash OoroBOpKa
OTCYTCTBOBAJIU.

AO «Oprat» 00paTWJIOCh B Cy[ C 3asIBJICHUEM

0 MOBOPOTE UCTOJHEHUs CyAeOHOro akTa M Mpo-
cuio B3bickaTh ¢ TOO ASIDA-PHARMA B cBolo
noab3y 4,9 MiaH pyo. (cyMMa, Ha KOTOPYIO OBLIO
MPOM3BEACHO (PAKTUIECKOE B3bICKAHUE C POCCUII-
CKOUl (bupMBI B MMOJIB3Y Ka3axcKoli ctopoHbl). He-
CMOTpsI Ha 3asBJeHUE O MPUOCTAHOBICHUU TIPO-
M3BOJICTBA IO JIeJy 10 PaCCMOTPEHUST HAI30PHOM
’Kajao0bl, TOJAAaHHOW B Mpe3uauyMm BepxoBHOro
cyna PO, cyn nmocumtain, uro 3asBieHue AO «Op-
TaT» O MOBOPOTE UCIOJHEHUS PEIICHUS Cyaa MO~
JIEKUT YAOBJIETBOPEHMUIO.

BrI3bIBaeT HEKOTOpOE YAUBAEHUE TO, KaK CTO-
POHBI MOIJIM B 3acedaHUW TMOATBEPAWUTh, UTO ap-
OuTpaxkHOe corJaleHue OTCyTcTBoBajio. Uto Ka-
caeTcsl TIOCTEAYIOIIEero TMOBOPOTa MCIOJHEHMS
cymeOHOro akrta Ha ocHoBaHUM CT. 326 AIIK PO,
TO B YCJIOBUSIX OTKa3a B MPUBEICHUU B UCIOJHE-
HUE TaKoe MpolieccyalbHOE TTOCAEACTBAE BUIUTCS
00OCHOBAHHBIM.
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CTOPOHbI HEKOPPEKTHO MPOMUCAJINA TPETEMCKYIO
OrOBOPKY, A POCCUNCKUE CYAbl MPOAEMOHCTPUPOBAJIN
HEBEPHOE MNOHUMAHWE NOPAOKA N3BELLEHUA
YYACTHUKOB TPETEMCKOIO PASEUPATEJIbCTBA

CTopoHbI criopa:

«ATaMeKeH».

Ap6uTpsbi: H/a,

ApbuTpaxkHbii cyq, [NoBosI)KCKOro

Homep aena B rocyaapctBeHHoM cyae: A65-2757/2019.

AO «811 aBTOpeMOHTHbIM 3aBof, KazaxcTaH VIHXUHUPUHI (3aBO, MO PEMOHTY BOEHHOM TEXHUKM,
Pecny6nmka KasaxcTaH) - UcTel, B apbuUTparke, 3asBUTESIb B rOCYapCTBEHHOM Cy/E.
000 «[MpoMUHTEX» (Poccns) — OTBETUMK, 3aMHTEPECOBAHHOE JIMLO B rOCYAAPCTBEHHOM CYAE.

CornacoBaHHbIV CTOPOHaMU TPETEMNCKUIA CyA,:

ApOuTpaxkHbIi LeHTp HaumoHanbHoM nanaTthl NpeanpuHuMaTenen Pecnybimkm KasaxcTaH

MNMpepcTaBUTENM CTOPOH B TPETENCKOM cyae: H/a.

MpepacTaBuTENIM CTOPOH B roCcyAapCTBEHHOM cyae:
PaccMoOTpeHo B OTCYTCTBUE NIULY, YHACTBYIOLLMX B AESIE.

Cyabu, BbiHECLLME peLueHne B rocyAapCTBEHHOM cyae:
ApbuTtparkHbin cyg, Pecnybmku TaTtapcTtaH: I @. Ocunosa.

yaeOHbIe akThI TI0 aAeny Ne A65-2757/2019

CBUJIETEJILCTBYIOT TIPEXIE BCETO O TOM,

YTO BO BHEITHETOPTOBBIX KOHTPAKTaX MEeX-

Iy ctopoHaMu u3 Pecriyonuku KazaxctaH
u Poccuy MHOTIa MCTIONB3YIOTCS HEOAHO3HAUYHBIE
U «I[IOPOYHBIE» TPETEMCKIE OTOBOPKU, B YACTHOCTH:
«...pAa3H02AACUSA, He YPe2yAUupO8aHHble Nymem nepeco-
60p08, N00AeNCAm pPAacCMOMPEHUr) 6 apoOumpajiCcHoM
cyde no mecmy HaxXoxcOeHUs UCMUya».

Takue OroBOpPKM HE€ ITO3BOJISIIOT HE TOJBKO
YCTAHOBUTH, KaKOW KOHKPETHO TPETEUCKUW CYI
UMeeTcs] B BUIY, HO M CAeJaTh BBIBOI O BBIOOpE
CTOpOHAMU TpeTercKOol (hopMbl pa3dupaTeIbCcTBa
CMOPOB (CTOPOHBI MCTIOIB3YIOT TEPMUH «CYIl», Xa-
paKTepHBIA [JIS pa3pelieHus] CIOpPOB B paMKax
rocynapcTBeHHoro npasocyaus). [Ipu aTom Kazax-
CKME HCTILBI 00palaTcss B ApOUTPaKHBINA LIEHTP
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HammonanbHOU manatsel npeanpuHuMartenein Pe-
cnyonuku KazaxctaH «ATaMeKeH», KOTOPbIA Mpu-
3HAET CBOIO KOMIIETEHIIMIO U BBIHOCUT apOUTpaxK-
Hble pelieHus. B To e BpeMms U3 CyaeOHOTo akTa
HE MpeACTaBIsIeTCsI BOSMOXHBIM YCTAHOBUTD, y4ya-
CTBOBAJI JIM OTBETUYUK B TPETEHUCKOM pazOMpaTesib-
CTBE M BBICKA3bIBAICS JU TPOTUB IOPUCIUKIIUU
TPETEMCKOTO Cya.

3asgBUTEJIb, B CBS3M C HEUCIOJHEHUEM JTOJIK-
HUKOM TpPEeTeHCKOro pelieHuss B A00pOBOJbHOM
nopsiike, odpatuiicss B ApouTpaxkHslii cyn Pecry-
onmuku Tatapctan ¢ uckoM Kk OOO «IIpomHHTEX»
O MPU3HAHWMW W TPUBEACHUU B UCIOJHEHUE WHO-
CTPAaHHOIO apOWUTPAXXKHOTO pelIeHusl. ApOUTpax-
HBII Cy/I HE HallleJ OCHOBAHW [IJ15T yIOBJIETBOPEHUSI
3asBJICHUSI O MIPUBEICHUU PEIICHUST B UCTIOJIHEHUE
10 ABYM MPUYMHAM.



Bo-nepebix, ApoutpaxkHbiM cyaoM Pecniybauku
TatapcTan ObLJIO YCTAaHOBJIEHO, UTO CITOPHBII JOr0-
BOp HE COJEPXKUT MOJIOXKEHHUS O Tepeaade CropoB,
BBITEKAIOIIUX M3 JIOTOBOPA, Ha PaCCMOTPEHUE TPe-
TEWCKOro cyna, MeXIyHapOJHOTO KOMMEPYECKO-
ro apouTpaxa, Kak B 1LIeJIOM, TaK U KOHKPETHOTO
apOUTpPaKHOTO IIEHTpPa, PACCMOTPEBILIETO [EJ0,
B yacTHocTH. [lepenucka cTOpoH Ui 0OMEH TOKY-
MEHTaMU, TOATBEPXKAAIOIIMMHI 3aKJII0UeHUE TaKOTO
COTJIAIIEHMST, TAKXKE OTCYTCTBYIOT.

ITynkt 9.3 moroBopa, KOTOpPBIA, IO MHEHUIO
3asiBUTENIsI, COACPKUT apOUTpaxkHoe (TpeTeiickoe)
corjalieHue, He COMCPXKMT YKa3aHWil Ha BBIOOD
CTOpOHaMU TakKol (OpMBI paspellieHus cropa,
KaK MeXIYHapOAHBIA KOMMEpPYECKUI apOuTpak,
pPaBHO Kak M HE HasbIBaeT APOUTPAXKHBIM ILIEHTP
HaumonanbHo# manaTel mpeanpuHuMareieit Pe-
cnyonuky KazaxctaH «ATaMeKeH» B KaueCTBE KOM-
MEeTEeHTHOTO apOUTPaKHOTO LIEHTPA JJISl pACCMOTPE-
HUSI CIIOPOB CTOPOH JI0OTOBOPA.

B-emopuix, OO0 «IlpomMHTEex» He ObLIO yBe-
JOMJICHO 000 BCEX CTaausiX apOUTPaKHOTO pas-
OupaTesbCTBA B COOTBETCTBUM C TOJOXEHUSIMU
Kuesckoro cornamenuss 1 MUHCKON KOHBEHIIUU.
ITo MHeHUIO cyna, ApOUTpaXKHBIM LIeHTpoM Harmo-
HaJIbHOM TanaThl NMpeAnpuHuMaTteneit Pecryonvku
Kazaxcran «AtaMekeH» NpPU YBEIOMJICHHHU IOJIK-
HUKa O TIpoliecce ObLI HapylleH MOPSIOK, Mpe-
YCMOTPEeHHBIN ¢T. 5 KueBckoro cornaiieHus 4 CT.
8—11 MuHCKOI KOHBEHLMHU, YTO 1O OOLIEeMY Ipa-
BWIY TMPaKTUKNA apOMTpaxkHBIX CyaoB Poccuiickoii
®enepaliiy CBUACTEILCTBYET 00 OTCYTCTBMM Ha-
JIeXXaIlero YBeIOMJICHUS.

He cornacuBimch ¢ TpUHSATHIM T10 [Ty cyneo-
HbIM akTOM, AO «811 aBTOpeMOHTHBIN 3aBoa Kazax-
craH MMHXUHUPUHT» 00paTUIOCh B apOUTPaKHBIN
CYJI C KaCcCallMOHHOM Xaji0001, B KOTOPOU MPOCUITIO
OTMEHMTh CY/IeOHBII aKT ¥ TIPUHSTH I10 eIy HOBBIH,
KOTOPBIM 3asIBJICHUE YIOBJIETBOPUTD.

ApOutpaxHsiii cyn IToBokKckoro okpyra Io-
cTaHOBJIeHMEM OT 26 ceHtsa6pst 2019 roma ompene-
neHue ApoutpaxHoro cyna Pecryonuku TatapcraH
oCTaBUJI 0€3 U3MEHEHHSI, KaCCallMOHHYIO XaJlo0y —
0e3 y10BJIeTBOPEHUSI.

Co BTOpPBIM OCHOBaHHEM JJIsI OTKa3a B IpH-
BEJICHUM B MCIIOJHECHUE HENb3s COINIACUTBCS, TaK
Kak JIJI U3BEIICHUS O TPOM3BOJICTBE B TPETEHCKOM
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cyne (KOMMEpYeckoM apOuTpaxe) He Tpebyercs
BpYyYEHMUE C MPUBJICUEHUEM OPTAaHOB IOCTUIIUN U U -
TUIOMaTUYeCKrX BeAoMCTB. MuHckoe u Kuesckoe
COTJIAIICHMS B YACTU BOTIPOCOB M3BEILICHUS HE pac-
MPOCTPAHSIOTCS Ha TpeTelickue cyabl. JlaHHBIA BbI-
BOJI HE TOJIBKO HATIPSIMYIO CJIEIYET U3 CAMOTO TEKCTa
MEXIYHAapOIHBIX IOTOBOPOB, HO U HE pa3 pasdbsic-
Haiacsa BepxoBHbiM cynom P® B cBoux ompenene-
HUSIX IO APYTMM JejiaM. Tak, B ompeneeHuu oT 22
okTs10pst 2015 roma o gesry Ne 310-DC15-4266 Bep-
XOBHBIH CYJI yKa3al, 4To «1oa0xceHuss Kuesckoeo co-
enauwienus u MuHnckoll KoH8eHUUU NPUMEHUMbL MOAbKO
K 80npOCam 83aUMHO20 NPUSHAHUS U NPUBEOEHUS 8 UC-
noaHeHue peuleHUll UHOCMPAHHBIX 20CY0apCmEeHHbIX
(a He mpemeticKux) cy008, KOmopule nPasoMO4Hbl NPU-
HUMambo peulenusi, NoAyYarouue cuLy 3aKoHa U nooie-
Jcawjue npUHyoUumenbHOMY UCHOAHEHUI) HA Meppumo-
puu eocydapcmad [... | Hopmbl coenauienus pecyaupyrom
MedNCOYyHaApoOHOe COMpPYOHUHeCmeo NpUu pa3peuleHuu
CNopos 6 20cy0apcmeeHHbIX cy0ax, a He npu paspeuie-
HUU CNOPO8 8 MeJICOYHAPOOHOM KOMMep4HecKom apou-
mpasice — 4acmMHOM AAbMEPHAMUBHOM cpedcmee pa3-
peulenls Cnopos».

Kpome Toro, KOHCynbTaTMBHOE 3aKJIIOUEHUE
Ne 01-1/4-13 Dkonomuueckoro cyna CHI «O ton-
KoBaHUM 1. “T” cT. 9 CormnauieHus1 o MopsIAKe pa3-
pelIeHMsT CIOPOB, CBSI3AHHBIX C OCYIIECTBICHUEM
XO3IMCTBEHHON nesTenbHocTH, oT 20 maprta 1992
roga» MOAPOOHO OMMUCHIBAET CITOCOO WM3BEIIECHUS
B 3HaueHUM KueBckoro m MuUHCKOIO CoOralieHui.
W3 paHHOTO aKTa CJIeayeT, YTO CyIbl JOJDKHBI OTAA-
BaTh MPEANOYTEHUE TAKOMY CITOCOOY WM3BEIICHMUS,
KOTODPBIA SBJSIETCS 0ojiee MPOCTHIM U 3(PDHEKTUB-
HBIM C TOYKHU 3pEHUS TTPOLEAYPHl U TTO3BOJISIET J10-
CTOBEPHO yOEAUTBHCS B TOM, YTO U3BEIICHUE MHO-
CTPAHHOTO JINIIA ObLIO OCYIIECTBACHO HaAJIeXKalluM
0o0pa3oM.

Takum obpazoM, ApouTtpaxusbiit cya [ToBok-
CKOIO OKpyra B ITOCTAHOBJIEHMU OT 26 CEHTSIOpPS
2019 roga mo meay Ne A65-2757/2019 momyctun
CEPBbE3HYIO OIIMOKY B YaCTU NMPUMEHEHUS TpaBUII
M3BEILIeHUs] CTOPOH, Tak Kak MuHckas u Kuesckas
KOHBEHIIMM HENPUMEHUMBI K pa3dMparebCcTBaM
B TPETEMCKUX CYIaX M MEXKIYHAPOIHBIX apOUTPaXKaXx.
B 571014 CBSI3M HEKOPPEKTHO YKa3bIBaTh B CyAcOHOM
aKTe Ha TO, YTO OOIIECTBO «HE ObUIO YBEIOMJIEHO
000 BCeX CTaausIX apOMTPaKHOTO pa30uMpaTesbCcTBa
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B COOTBETCTBUH ¢ TTojoxeHusimu Kuesckoro corna-
LIEHUS».

OTHOCUTEIPHO W3BEIEHUSI HEJIb3sl HE OTMe-
TUTH €I11e OJTHO TOCTaTOYHO HEOOBIYHOE U UHTEPEC-
HOe 00cTosITeNbcTBO. K cokajgeHuIo, OYeHb 4acTo
OTBETUYMKM, OXUAAsI TPETEHCKOro pa3drpaTebCTBa,
HaMepeHHO M30€eTaloT IOJYyYEeHUs TMOYTOBOWM KOp-
pecnioHaeHIMU. Tak, B HACTOSIILIEM Jejie 3asBUTEIb
MPEeACTaBUI Cydy VYBEAOMJICHUSI ApOUTPaKHOTO
1eHTpa HauuoHanbHOW manaThl MpeanpuHUMAaTe-
neit Pecniyonuku KazaxctaH «ATaMekeH». JlaHHbIe
YBEIOMJICHMSI, alpeCOBaHHbIE POCCUIICKOMY OTBET-
YHKY, OBUIM BO3BPAIIIEHbI Ka3aXCKOMY OTITPABUTEIO
0e3 BpyueHus aapecaty. Pusznueckoe Julo, yKazaH-
Hoe B Bbinmucke u3 EI'PIOJI nupextopoM u enuH-
CTBEHHBIM YYaCTHUKOM (yUpeauTeseM) OTBETUMKA,
ObUTO Mpu3HaHO yMmepinuMm emle 15 suBaps 2018
rojga — 3ToO CJAeA0BaIO U3 MPEeIOCTaBICHHON YpaB-
JIeHWeM MO0 BompocaM Murpanuuyv MHUHUCTEpPCTBa
BHYTpeHHMX Aea 1o Pecny6nuke TatapctaH uH-
dopmanmu. OnHaKo rpu3HaHue PU3NIECKOro Juiia
— TEeHEepaJbHOTO MUPEKTOpa YMEpIIUM HE BJEYET
MpeKpalleHNsT AeSITeIbHOCTU I0PpUINYECKOro Ul
U B3STBIX UM Ha cebsi 00s13aTeIbCTB. B 2TOil CBSI3UM
BBI3bIBAET HEKOTOPOE HEAOYMEHNE OCBEIICHHUE JaH-
HOU MH(pOpMaIIMU B CyAeOHOM aKTe U yJeT JTaHHOTO
(hakTa 1pu aHaIM3€e COOMIOACHUS MOPSIAKA U3BEIIE-
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Hus. M3 cymeOHOro akTa ClIeayeT, YTO YBEIOMIICHUS
ApOuTpaxkHoro 1eHTpa Obutu aapecoBaHbl OO0
«ITpomHHTEX>, @ HE TUPEKTOPY.

TakuM 006pa3oM, B aHATU3UPYEMOM JieJie TEKCT
OTOBOPKM JEWCTBUTENBbHO OBLT C(HOPMYIMPOBaH
HeomHO3HayHO. HecMOTpst HAa TO YTO TpeTehCKMit
Cyl TIpU3HaJl ce0sl KOMIETEHTHBIM, yXXe caM (akT
MPOCTPAHHOCTU OTOBOPKU MOXKET CIYKUTh OCHO-
BaHMEM JJIsI OTKa3a B MPUBEACHUU B MCIOJHEHUE.
Poccuiickuii rocymapcTBeHHBIN Cy1 TaKXKe UCITOJIb-
30Bajl BTOPOE OCHOBAaHUE JJIsI OTKa3a B MIPUBEACHUU
B UCIIOJHEHUE — (baKT HEHaUIeXalllero M3Bellle-
HUSI, OTHAKO CYI JOITYCTUJI HEKOPPEKTHBIE CCHUIKU
Ha KueBckoe m MMHCKOE CoOrjallleHUsI, KOTOpbIe
HEMPUMEHUMBl K pPEIIEHUSM TPETEeHCKUX CYI0B
(MexXayHapOIHBIX apOUTpaKei).

Hemast BbIBOI Ha OCHOBAaHWM TPEX PaccMo-
TPEHHBIX ]I, peKOMeHayeM cTopoHaM u3 Pe-
cnyonuku Kazaxcran u Poccuiickoit @enepanmnu
OBITh BHUMATEJIbHEE C TPETEHCKUMU OrOBOPKaMHU,
a MMEHHO KOPPEKTHO M ITOJIHO MPOIMCHIBATh Ha-
3BaHUE KOMIIETEHTHOTO apOouTpaxa. B mpoTuBHOM
cllydyae TocCyabl MOTYT OTKa3aTb B MpUBEACHUU
B UCIIOJIHEHHWE apOMTPaxKHOTO peIIeHUs], MOCUYU-
TaB, 4YTO Y CTOPOH He ObLIO HaMepeHUs MepenaThb
CIIOp B TPETEUCKUA CYII.
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MHULUUNATUBA

«OOAUH NOAC U OAUH NYTb»:
3ALLUTA UHBECTULUN

U PA3SPELLUEHUE CIMTOPOB

FOpucmoel npakmuku
paspeweHus
MeWOYHApPOOHbIX
cnopos Freshfields
Bruckhaus Deringer LLP

Mapus NyyuHa

Lluwcowya Kennu

B 2013 200y npe3udenm Kumaiickoii Hapoonoii Pecnyoauku Cu I[3unb-
nUH énepevie pacckaszan mupy o npoekme «Q0un nosc u 00uH Nymv» UMeH-
Ho 6 cmoauye Kazaxcmana. Pecnybauka, apoumpaxicy 8 Komopoii no-
CBAULeH HAW HOMED, U Ce200HS OCMAemcs 00HUM U3 KAIOYeBbiX YeHmMpos
1O pearu3auuy 3moeo KUMmaicko2o 2eonoAumu4ecK020 U IKOHOMUHECK020
npoexma. Iloamomy muvl nybaukyem nepeeod Ha pyccKuil Mamepuana, am-
2AULICKYI0 8ePCUI0 KOMOPO2O HAWU YUmMamenu Moeau 6Uu0ems 8 NPOUAOM
Homepe Arbitration.ru.

KuTan BbIXogAUT HA MUPOBOM PbIHOK:
yTo TaKoe «MHuumaTmnea
“OauH Nnosacu oauH NyTh' »?

Crpaterust Kurtas rmon HazBanueM «MHumaTBa “OmIuH MOSIC ¥ OOUH ITyTh” »!
(mamee — MHuMaTBa) MHTEpECHA JUIST MEXXIYHAPOIHBIX KOMITAHUI, KOTO-
pble CTPEMSITCS U3BJIEUb BBITOAY U3 9KOHOMUYECKOro pocta Kuras 1 ero 3apy-
OeXXHBIX MHBeCTULMI. OxBaTbIBast 60s1ee yeM 70 1opucaIukLuii, 65% MupoBo-
To HaceJIeHMsI U He MeHee ofHoM TpeTu MupoBoro BBII, MHuimatuea MoxxeT
CTaTh OMHWUM M3 KPYITHENUIIMX U Hanbojiee aMOUIIMO3HBIX COBMECTHBIX MPO-
€KTOB JIJId PErMOHAIIBHOIO COTPYAHUYECTBA, YTO YKPEIUT 3KOHOMUUYECKYIO
poab Kutast B XXI Beke. Tak, yxe Kk cepenuHe 2019 roma 6ojee MoJOBUHBI
rocynapctB — wieHoB EC nmoanucanu AByCTOpOHHME corlalieHus1 00 ogoope-
Hun MHUIMaTuBeIL.

CeTb npoeKToB «OANH NosAC U OAUH MY Tb»

Kak moka3zaHo Ha IpuBeICHHON Aajiee B MaTepuaie Kaprte, «mosic» Muuima-
THUBBI IPEICTABISIET COOOU CeTh TPAHCTIOPTHBIX U APYTUX MHPPACTPYKTYPHBIX
MPOEKTOB, HAIIPAaBJICHHBIX Ha CO3IaHNEe SKOHOMUYECKUX KOpUaopoB u3 Ku-
tas B FOro-BocTounyio Asuio, Poccuto, EBpony, bamkuauit Boctok u FOx-
Hy1o Azuio. «/lopora» MHUIIMaTUBBI BKJII0OYaeT MOpckue cBsi3u Kuras ¢ 3a-
nanHoit EBpomnoii uepe3 BocTounyio A puKky, 10>KHOM yacThio Tuxoro okeaHa
yepe3 FOxHo-KuTtaiickoe Mope (TuxookeaHCKUU IIeJKOBBIN MyTh) U CEBEP-

' B pycckoszviunbix nyOaukayusax makice cmpevarmest Ha3eanus « Mnuyuamuea 00H020
nosica u 00Ho2o nymuy, «Illeaxosuiii nymo XXI éexa».
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@ Freshfields Bruckhaus Deringer

Kapma UHuyuamuebi «O0UH nosic u 00UH nymb»

Hoit EBponoii yepe3 Poccuto (B ToM uucie mo Ce-
BEpHOMY MOpPCKOMY MyTH: 3TO IToJISIpHBINA 11e1KO0-
BbIU MyTh, WK [1IeTKOBBIN MTyTh Ha JIBIY).

IToMrMO TpaHCMOPTHBIX CBSI3€l OCHOBHBIMU
UHGPaCTPYKTYPHBIMU MpoekTaMu MHUIIMaTUBHI SIB-
JISIIOTCSl TPyOOIPOBOIBI HE(PTU W MPUPOTHOIO Tasa,
9JIEKTPOCTAHIIUU, KOMMYHaJIbHBIE CETH, IMPOEKTHI
TUAPO- U BETPOIHEPIeTUKHU, a3POITOPTHI U MOPCKUE
nopthl. TakKe TPOKIAAbIBAETCS IIMPOKasi CETh
OITOBOJIOKOHHBIX Kabesleil B paMKax peajlu3aluu
amMounmo3Horo raHa «I{udposoit Kopugop» (oH
ke 1InchpoBoil 1MIENTKOBBIA MyTh), KOTOPBIA CBSIXKET
crpaHbl MMHUIIMATUBBI Yepe3 KUOepIpoCTPaHCTRO.
Ctpanbl MTHUIIMATUBBI Takxke OymyT MOIKIIOYEHBI
K HOBBIM CITYTHUKOBBIM HaBUTAIIMOHHBIM yCIyram
Kutasg nns cozganus KocMuyeckoro nHgopmalu-
OHHOT'O KOpHraopa.

Bo3Mo)XHOCTH Ang pocTa

Ha ceromuguramii neHs Ha (pUHAHCUpPOBaHME MHO-
XKecTBa TIpoekToB MHUIMATUBEI mepegaHo Oolee
1 TpiH noyut. B pojarocpouHoii mepcrnekTuBe oOI1ast

28 | Arbitration.ru

WHuymaTtnea «OguH nodac
M OOVH NYTb»

== HazeMHble kopuaopbl U3 Kntaa
Mopckue kopnaopel N3 Kntas

== [lpyrue OCHOBHBIE TRAHCMOPTHBIE
MPOEKTLI (eneaHsie AOPOru U MyTH)

Hedprerasonposofsl

= CTpaHsl, NPYHUMaKLWKe yiacThe
8 MHuyuatuse

CyMMa UHBECTULIUH B paMKaXx MHULIMATUBBI OLICHU -
Baetcs B 10 TpJH 10JLI.

bonee monoBuHBl (duHaHCUpoBaHUS WMHU-
LIUaTUBBLI 00ECIIeUMBACTCS YEThIPbMSI OCHOBHBIMU
TOCyJapCTBEHHBIMU  KOMMEPYECKUMMMU  OaHKaMu
Kwurast, nmpuyeM 3HaYUTeNIbHbIE B3HOCHI MOCTYMNAIOT
oT banka paszsutusa Kurtast 1 DKCIOpTHO-UMIOPT-
Horo 6aHka Kutas. B cBoto ouepeab, 3T KpeauTo-
PBbI OAAEPKUBAIOTCS PSIAOM MEHBIIINX, HO MOJUTH-
YeCK! BaXXHBIX (OHIOB pa3BUTH, TaKNX Kak DoHI
1LIEJIKOBOrO MYyTU, A3uaTrcKuili 6aHK MHOpPacTpyK-
TypHBIX WHBecTULMI M HOBBIA 0aHK pa3BUTHS,
noanepxubaembliit BPUKC.

VYuuteiBasa 3amadyy MuHummatubl «OOuH mosic
W OJMH MyTh» MPUHECTHU Moyab3y Kutaro, HeyauBU-
TeJIbHO, YTO KHUTalCKue TOCYAapCTBEHHbIE MpPEa-
OpUSITUST  SIBJISIIOTCSI  OCHOBHBIMM ~ MHBECTOpaMU
npoekToB. He oTcTator n Kutalickue 4acTHbIE KOM-
naHuu. HecMoTpsl Ha sHeprUYHOE ydacTHhe HallU-
OHaJIBHOTO OM3Heca, OOJIbIINE BO3MOXHOCTU OT-
KPBITHI U IJ1SI THOCTPAHHBIX UHBECTOPOB: OHU MOTYT
BBICTYNATh B POJIM OpPOKEpOB, TMpeajaraTb HOy-Xay
W KOHCYJIBTAllMOHHBIE YCIYTU WM TIPeIoCTaBJsITh



JIOCTYTI K paHee 3aKPBIThIM I KUTAUCKUX KOMIIa-
HUW pBIHKaM.

3awmTa MHBECTULUN

W paspeLueHune Cnopos,
CBSI3aHHbIX C NPOeKTaMM
B paMKax MHuumaTmsbl

Ilpexne 4yemM cTaTh Y4YaCTHUKOM WMHULIMATUBHI,
MHOCTPAaHHBIM MHBECTOpaM M UX KOHCYJIbTaHTaM
CTOUT OLEHUTh IOPUAUYECKME PUCKU TMpeamnosa-
raéMbIX TIPOEKTOB M MOJYYUTh MaKCUMaJbHbII
KOHTPOJIb HaJl 3TUMU puckamu. Huxke mpuBeaeHbI
HEKOTOpbIe M3 BOIMPOCOB, KOTOPbIE CTOUT BHECTHU
B KOHTPOJIbHBIN CITMCOK JIJIST MHOCTPAHHBIX UHBE-
CTOPOB, T'OTOBBIX BKJIAALIBATh CPEACTBA B TTPOEKTHI
05070007 E:50%0:358

1. CTpyKTypHpOBaHie HHBECTUIIHIA.

ITouck wmaeanbHOI CTPYKTYpbl WHBECTUIIMI
TpeOyeT TIIATEIbHOTO aHajlu3a BO3MOXHBIX Ba-
PUAHTOB KOPTOPATUBHBIX CTPYKTYp. MHBecTopam
clefyeT YYWUTHIBATh JEMCTBUE MEXIYHAPOIHBIX
corjameHuit 06 M30exXaHUuM ABOWHOrO HaJOroo-
OJ10KeHMS U COTJallleHUIi O 3allliTe MHBECTULIUMA,
HAllMOHAJbHBIX 3aKOHOB 00 MHOCTPAaHHBIX WH-
BECTULIMSIX, a TakKXe M3ydyaTb BO3MOXKHBIE Orpa-
HUYEHUSI, HajaraeMble HallMOHAJIbHBIM TPABOM.
ITonoOHBIE COOOpaxXeHWsT O CTPYKType WHBECTU-
LUK JOJDKHBI OBITh TPOAHAJM3UPOBAHBI Haps-
Iy C JIIOOBIMU TIPEIJTOKEHUSIMA O MapTHEPCTBE
WJIW COBMECTHOM TPEANPUITUN C 3aMHTEPECOBAH-
HBIMU CTOPOHAMU (TaKMMU KaK TOCYIapCTBEHHbIC
MIPEATPUSITUS), KOTOPBIE MOTYT IMPEIIOXKUTh KOH-
KPETHBIC TTPEUMYIIECTBA B OTHOILIEHUU UHTEPECY-
IOIIE IOPUCTUKIINHA.

2. CrpaxoBanne MUTA.

HexkoTopsle cTpaHbl, yyacTBytolue B MHUIIN-
aThBe, SBJSTIOTCS 3KOHOMMYECKU W ITOJUTHYECKHU
HECTAaOMJIbHBIMU. YUNTBIBasI 3TOT PUCK, MHBECTOPHI

e O/1/1H NOAC M OONH NYTb | AHAJTUTUKA

TaKXe MOTYT PACCMOTPETh BO3MOXKHOCTb Mprodpe-
TEHUsI CTpaxoBaHMSI OT MHOTOCTOPOHHEIO areHT-
CTBa MO TapaHTUMpOBaHWIO WHBecTULMiT (MWTA).
MMUTA npemnaraer cTpaxoBaHUE OT IOTEPb, CBSI-
3aHHBIX, CPEeIM IIPOYero, ¢ HEKOHBEPTUPYEMBIMU
BaJIIOTAaMU U OTPaHUYECHUSIMU Ha Tlepeady BaJatoThl,
3KCIpONpUaie THBECTULINA, BOMHOU, TEpPpOPU3-
MOM, TPaXJIAHCKUMU OecropsiiKaMy W TOJUTHYE-
ckumu puckamu. MUTA takxke cBsg3aHo ¢ Bcemup-
HBIM 0aHKOM, YTO JTaeT JOIMOJHUTEIbHbIE TapaHTUN
3aCTPaxOBaHHOMY UHBECTOPY.

3. busHec 1 npaBa 4yejoBeKa.

ITockonbKy paboTa B HEKOTOPBIX IOPUCIAUKIINA-
siX VITHUUIMAaTUBEI CBSI3aHA ¢ TIPUHIIUIIOM «BBICOKUIA
PUCK — BBICOKOE BO3HArpaxkjeHue», MHBECTOPbI
JOJKHBI 00paTUTh BHUMaHMWE Ha BOIPOCHI 3allly-
THI TIpaB 4YeJoBeKa, OXpaHbl OKpYXalollel Cpebl,
MPO3pavyHOCTH M  KOPIOPATUBHOW COIMATbLHOM
otBeTcTBeHHOCTM (KCO), BKIIOYas coOmtoaeHue
cra"nnaptoB KCO st mpuBiedyeHust uHaHCUpPOBa-
Hus. C atoit nenpo EC npusBan Kutail 3a10XuTh
B OCHOBY MHMIIMAaTWBBI TPUHLIMIIBI MPO3PAYHO-
CTU, OXpaHbl OKpYXalollleil cpenbl, OTKPHITOCTU
npoliecca 3aKyIoK, MPUEMJIEMOTO YPOBHS 3a10JI-
>KEHHOCTH, a TaKXKe CTaHAapThl 3alIUThI Tpyaa. Ku-
Tali OTpearupoBaj Ha 3TU OMACEHMS, MOTYCPKHYB,
9TO B cTpaHaXx MHMIIMATUBBI KUTAICKUE KOMITAHUHN
OyIyT CTPEMUTHCS Pa3BUBATh MECTHYIO SKOHOMMUKY,
YBEJIMYMBATH BO3MOXHOCTU 3aHSITOCTU HaceJeHUs
M YJIydIllaTh MECTHBIE YCJOBUS KU3HU. HekoTophie
(puHaHCOBBIE YUpexkaeHUs, TaKue KakK A3UaTCKUI
0aHK WH(GPACTPYKTYPHBIX WHBecTULM?, DoH
[llenkoBoro mytn® 1 HoBbIii GaHK pa3BUTHS?, yXkKe
BBEJIY TTOJ0XEHUS 0 codmoaeHnu ctangaptoB KCO
U TIpaB YeJIOBeKa B CBOM MHBECTUILIMOHHBIE METOIM -
YecKre peKOMEHIaluu.

4. Bopn0a ¢ Koppynuueii U OTMbIBAHHEM JIEHET.

B oTBeT Ha 0OBMHEHMST B KOPPYILMU B OTHO-
IIEHUH YYaCTHUKOB HEKOTOPBIX ITPOeKTOB MHUIA-
TUBHI LIeHTpaibHass KOMUCCHSI ITO TIPOBEPKE TUCIIN-

2Cmamuwu coenawenus 00 Azuamckom banie ungppacmpykmyproix uneecmuvuii. URL: https.//www.aiib.org/en/about-aiib
basic-documents/ download/articles-of-agreement/basic_document english-bank_articles of agreement.pdf.

3 Caiim @onoa lleaxosoeo nymu. URL: http.//www.silkroadfund.com.cn/enwap/27365/27373/24882/index.html.

? Oxpyacarowmas cpeda u coyuanvhas cmpykmypa. Hoewiit 6ank pazeumus. URL: hitps://www.ndb.int/wp-content/up-
loads/2017/02/ndb-environment-social-framework-20160330.pdf.
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mmHbl (LIKTI), Beayiumit opran Kutast mo 6oproe
C Koppymnuueit, 00bsiBUIa, YTO HAMEpPEHa Ha3HAYaTh
B KWUTaliCKMEe KOMITAaHWM COOCTBEHHBIX WHCIIEK-
TOPOB, a TaKXe CO3[aBaTh TPYIIbl WHCIIEKTOPOB
COBMECTHO C aHTUKOPPYIIMUOHHBIMUA OpraHaMu
roCy1apCTB, TMOJYYalOIIMX WHBECTUIIMM B paMKax
Muunmatusel. MTHOCTpaHHBIE WHBECTOPHI JOJIK-
Hbl YYUTBIBATh BO3MOXHOCTb pacHpOCTpaHEHUS
Ha HUX opucaukiuu Kuras («lopUcauKIus IIMH-
HOW pYKW») MO aHAJIOTMU C IKCTEPPUTOPHUATBHOMN
opucaukiueit Baacreit Bennkoopuranuu u CIIA,
OCYILECTBISATh HEOOXOMMMYIO IOPUINYECKYIO 2KC-
neptusy (due diligence), mpruHUMATb COOTBETCTBYIO-
1IK€E TTOJUTUKY M0 60pb0e ¢ KOPPYyMHIIMEd U OTMbIBA-
HUEM JIEHET 1 MPOBOJIUTH PETYISIPHBIA BHYTPEHHUI
ay/InT, YTOOBI B Cllydyae MPEeAbsIBICHUS OOBUHEHUN
WHBECTOP MOT B HAJUIEXAIMA CPOK MPEIOCTaBUThH
JMIOKYMEHTaJbHOE TTOATBEPXKICHUE TPEATPUHSTHIX
Mep MO TPEeAOTBPAIEHUIO W/WUIW paccie0BaHUIO
(hakTOB KOPPYIILIMH.

5. AMMyHUTETBI TOCYIAPCTB M MEXKAYHAPOIHBIX
OpraHu3anmii.

Js 4acTHBIX WHBECTOPOB ydacTUe KUTali-
CKMX TOCYJAapCTBEHHBIX TPeINpUITUA U OaHKOB
pa3BUTHSI B KAUeCTBE MAPTHEPOB WM KPEAUTOPOB
B TpOEKTe MoTpebyeT Oojiee MPUCTATBHOTO U3yde-
HUS MOTEHUMAIbHBIX UMMYHUTETOB 3TUX CYObEKTOB
U BO3MOXHBIX CJIy4aeB OTKa3a OT 3TUX UMMYHUTE-
ToB. TocynapcTBeHHbIE MPEANPUSATUS U OaHKU pa3-
BUTUS MOTYT IOATIAAATH IO UMMYHUTET TOCYIapCTB
WA MEXIYHAPOIHBIX OPraHU3alMii B COOTBETCTBUN
C MEXIYHAPOIHBIM IIPABOM Y BHYTPEHHUM 3aKOHO-
JaTtenbcTBOM. MIMMYHUTET, B 3aBUCUMOCTU OT €ro
00BbeMa, MOXET MOBIUSTL Ha CyaeOHbIe TTPOLIECCHI,
UCITOJTHEHUE CYNeOHBIX peIleHMI WM/WIN HaJloXe-
HUe o0ecCIeuuTeIbHBIX MepP, TaKUX KaK CyaeOHbIi
3anpeT. B paBHOIi cTenmeHM KMTalCKuUe rocymap-
CTBEHHBbIE MPEANpUATUAS U OaHKWA Pa3BUTHS MOTYT
OOHApYXUThb, UTO KUM HEOOXOAUMO COIIACUTHCS
Ha MOJHBIN WX YaCTUYHBINA OTKAa3 OT CBOUX UMMY-
HUTETOB [UISI TTOOIIPEHUS MHOCTPAHHBIX MHBECTU-
LU UIu nojydeHus puHaHcupoBaHus. OUEHUTH

BO3BMOXHOCTU MU PUCKU IOMNaJaHUA IT0H «30HTUK»
MMMYHUTETA CTOpOHaAM HYXHO OO0 Haydaja pa6OTI)I
Haa COBMCCTHBIM ITPOCKTOM.

6. BpiOop mpasa.

Ha cerogHsimHuii 1eHb KaKOro-J1u00 KOHCEH-
cyca OTHOCHUTEJIbHO TIpaBa, KOTOPOE MOXET OBITh
BBIOpAHO JOTOBAPUBAIOIIUMUCS CTOPOHAMU B MPO-
ektax MHunmatuBbl, He cyliecTByeT. I[Ipornibie
TeHJCHIIMA TIPeAIoaraloT, 4YTO HallMOHaJIbHOE
MpaBO TOCynapcTBa, BOBJICYCHHOTO B MHBECTULIUM,
MOXET OBITh IMPEANOYTUTEbHEE, €CU pPeub WIET
O TOCYIapCTBE WJIM TOCYTapCTBEHHOM IPEIIPUSsI-
. OgHaKo B IPUHIIMIIE (U C YIETOM TpEOOBaHUM,
KOTOpBIE MOTYT cAenaTh mpaBo Kutas oOsi3atesib-
HBIM) HET MPUYMH, IO KOTOPHIM CTOPOHAM HeE CJie-
JyeT paccMaTpuBaTh Ipyrue cucteMbl mpasa. Ha-
npuMep, MpUMEHEHWE aHTJMIACKOro IMpaBa, MpaBa
Tonkonra wiu CuHrarypa MoxeT ITO3BOJUThH CTOPO-
HaM U3 pa3HbIX IOPUCAUKIIMIA TOOUTHCS MPaBOBOM
OIpPEACICHHOCT! B OTHOIIEHWM WX KOHTPAKTHBIX
YCIIOBUIA, COXpaHSIsl MPU 3TOM CBOOOIY JOTOBOpA.

7. Pa3peleHue ciopos: apouTpax
10 YMOJYAHUIO?

M3 mpoexkToB MHULIMATUBBI MOTYT BO3HUKHYTh
CJeIyIoIIe TPU TUIA MEXITYHAPOIHBIX CITOPOB:

*  YHCTO KOMMEPYECKUE CITOPHI MEXIY CyOb-
eKTaMH, y4acTBYIOIIMMHU B TipoekTax Muu-
LMAaTUBHI (B MEPBYIO OYepeab CTPOUTEIb-
HbIE CIIOPHI);

*  MHBECTUIIMOHHBIE CITOPHI MEXy UHBECTO-
paMM U rocyaapcTBaMu;

*  MEXTOCYIapCTBEHHbIC TOProBbIE U KOM-
MepYeCKue CIOPHI.

ITo 3TOlt MpUYMHE HEOOXOMMMO YXKe B Hayaje
MPOEKTa COrjacoBaTh BOMPOC O pa3pelieHUuU CIo-
POB, BKJIIoUasi BOIPOC BbIOOpa MEXIy HallMOHAb-
HBIMU CYJIaMU, apOUTpaKeM WKW Apyroit (opmoii
paspelleHusi CIopoB, HampuMep MPoLeIypoil Me-
nuatyn’. Eciy cTOpOHBI OCTaHOBWIMCH Ha HallM-
OHAJILHBIX CyJdaxX, HeOOXOAUMO YOEeAUThCS B HAJIM-
YU TIOJITHOMOYME 3THX CYIOB JJISI PACCMOTPEHUS

5 Unempykuus Medxcdyrapodroii mopeogoii naaamsi ho paspeuleHuio cnopos 6 pamkax Muuyuamuewvr «O0un nosc u 00un
nymo» npu nomowu npoyedypel meouauuu u apoumpaca. URL: https://iccwbo.org/content/uploads/sites/3/2019/02/icc-

guidance-notes-belt-and-road-disputes-pdf.pdf.
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MOTEHIIMAJIBHBIX CITIOPOB (MMPUHUMAas BO BHUMaHUE
To, yro KwuTaii co3gan nBa creuuaJIu3upOBaHHBIX
cyma® 1o paspelieH’Io CIOPOB, BO3HUKAIOIINX
13 MHULMATUBLI).

ITouck Takoro MexaHru3Ma pa3pelieHus CIo-
pOB, KOTODPBIA OBbLT ObI TMOKMM, OECIpPUCTPACT-
HBIM, OIpaBIbIBAJ 3aTpaTbl M TMOAAEPXKUBAICS
MEXIYHapOIHOW CUCTEMOW HWCIIOJHEHUS pelle-
HUI B HYXHBIX IOPUCIUKIIUSX, OOBIYHO MPHUBO-
JIUT K OYEBUIHOMY BBIOOPY B MOJIb3y apOUTpaxka.
Kak ykazano B myOnukanuu «Bemyiiue TeHIeH-
LIMK B MEXAYHAPOIAHOM apoutpaxke Ha 2018 rom»’,
Mbl OXMAAeM YBEJIWUYECHUS YMCJIa MEXIyHapo.-
HBIX apOuTpaxel, BBITEKAIONIUX M3 IPOEKTOB
Muannumatusel. K ToMy Xe KuTalicKue Mpearpu-
SITUST TPaAMIIMOHHO oOpalalTcs B apOUTpax,
0COOEHHO KOrja pedyb MAET O MEeXIYHapOIHBIX
cropax. OcraeTcsi BHUMAaTEIbHO HaOMI01aTh, Ka-
KO€ MECTO apOuTpaxka CTOPOHBI OYIyT BHIOMPATh
IUTST IpoBeAeHUsT pa3douparebcTB. KuTaii cefiuac
MpujiaraeT BCE YCWJIMS JUISI TIPOJBUKEHUS COO-
CTBEHHBIX apOuTpaxkHbIx ILeHTpoB. Hampumep,
B kKoHue 2017 roga Kurtaiickas MexayHapomHas
KOMHUCCUS MO dKOHOMMYECKHUM U TOPrOBBIM ap-
ouTpaxaM IMpUHSIa CBOU apOUTpaXkKHbIE TTpaBUIa
M0 MEXIYHApOJAHBIM WHBECTUIIMOHHBIM CIIOpaM,
MpeaHa3HaYeHHbIE T/ UCITOJb30BaHUS B CIIOpax
B paMKax MHUIIMATHUBBHI.

MHocTpaHHbBIE MHBECTOPHI, CKOpee Bcero, Oy-
JIyT HACTaMBaTh Ha 3apEKOMEHI0BABIIIUX CE0sI MeX-
JIYHApOIHBIX IIEHTpax, Takux Kak ITapuk, [OHKOHT,
Cunranyp, JIoHagoH u MexayHapoaHbiii (pMHaHCO-
BBl LieHTp B [lybae. MexnyHaponHblii apoUTpax-
HblIii IeHTp ToHkoHTa® 1 MexayHaponaHas Toprosas
najara’ yxxe pa3pabaThIBaOT YCIYyTH IS PELICHUSI

e O/1/1H NOAC M OONH NYTb | AHAJTUTUKA

criopoB MIHMLIMATUBBI M TOBBIIIEHUS OCBEIOM-
JIEHHOCTU 00 apouTpaxe. JIpyrue LIEHTpbI paspe-
IIEHUST CITOPOB, TaKWe KaK ApOWTPaKHBII LIEHTP
MexnyHaponHoro ¢uHaHcoBoro 1eHTpa B IyoOae,
JIOHIOHCKUIA MEXIYHAPOIHBIN apOUTpaxkHbIiI cy '’
M HeJaBHO co3aaHHbll Cyn MexayHapogHoro gu-
HaHcoBoro 1eHtpa B Hyp-CynTane!!, Takxe, Bepo-
SITHO, BCTPETATCS C YBEJIMYCHMEM 4Yucja CIIOpPOB,
CBSI3aHHBIX C TTpOeKTaMU M HUIIMATUBBI.

¢ Jluneapo H., Yowue /., Kupknecc P. Kumaii cozdaem mexncoynapoouvie Kommepueckue cyobl 04 pa3peuienust cnopoe
6 pamkax HMuuuuamuesr «Odun nosic u odun nyme». URL: https.//www.law.ox.ac.uk/business-law-blog/blog/2018/08,
china-establishes-international-commercial-courts-handle-belt-and.

"@pewghunoc bpykxayc Hepuneep JUII. Kumaiickas Hnuyuamuea «O0un nosic u 00uH nymo»: 603MONCHOCMU U PUCKU.
Ton-mendenyuu 6 mexucdynapoornom apoumpanice va 2018 eod». URL: https://communications.freshfields.com/files/uploads,

documents/anna %20warkentin/mailing %20attachments/06827 PG _DR_International_arbitration_trends_ 2018 V9.pdf.
S Opuyuanvruiil caiim Mexcdynapoonoeo apoumpascroeo yenmpa lonkonea. URL: hitp.//www.hkiac.org/belt-and-road.
? Opuyuanvroiii cailm Medxcdynapoonoii mopeosoii nasamot, ICC. URL: https://iccwbo.org/dispute-resolution-services,

belt-road-dispute-resolution.

10 Opuyuansuoiii cailm Apoumpasxcrnoeo uenmpa M®I] 6 Jlybae u Jlondonckoeo mexncoyHapooHo2o apoumpanicHoeo cyoa.

URL: http://www.difc-Icia.org/.

T Ogpuyuanvroii caiim Cyda M®I] «Acmana». URL: http.//aifc-court.kz/.
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OBb30OP HOBOI'O KOAEKCA
AOBPOCOBECTHOWN APBUTPAXKHOM
NMPAKTUKN UCNAHCKOIO
APBUTPAXXHOI' O KZTYBA, HACTb BTOPAA

B nepesoit uacmu cmamou 0 Hosom Kodexce dobpocosecmmoii apoumpaicHoil
npakmuxu Hcnauckoeo apbumpaycnoco kayéa (daree — Kooekc),
OnyOAUKOBAHHOU 6 AB2YCMOBCKOM 6blnycke, 0blau NOOPOOHO ONUCAHDL
peKomMeHoauuyu  0OKYMeHma 6 OMHOWEHUU  apOumpancHolX UeHmpos
u cyoos. Bmopas, 3aKa0vumenvHas 4acmv Mamepuasa paccmampueaem
peKkomeHOauuu, Kacarouwjuecs 00513aHHOCMel — apoumpos, ad8oKamos,
DKCNepmos U mpemvux AulY, QUHAHCUPYIOWUX apOUmMpadjcHulll npouecc,
a makaice 8edeHuUs: apoumpaicHoeo npouyeccd.

[anuHa XXykoea S
napmtep Bélot Malan &
Associés, Mapunc?

Paspen 3 Kopekca: 06s3aHHOCTH COB B MeXIyHApomHOM apbutpaxe 2004

ap6 UTPOB rona, PykoBoactBo KoposneBckoro uH-
crutyta apoutpoB (CIArb) mo uHTEpBBIO
¢ KaHauaataMu B apoutpsl 2007 roma u ux
nepecmotp B 2016 romy, PekoMeHmanuu
CEA oTHOCHTETbHO HE3aBUCUMOCTHU U Oec-
npuctpactHocTu apoutpos 2008 roma, Bep-
cust 2014 rona PykoBoactea IBA 1o KoH-
(bMKTaM WHTEPECOB B MEXIYHAPOIHOM

pu pa3paboTKe JAHHOTO pasiesia 4ieHa-

MM paboyeii TPYIIIbI MOJ PYKOBOACTBOM

HMCTIAHCKOTO CIielMaanucra B 00JacTu ap-

outpaxa AnbdoHco Tomec-Acebo ObLIU
pPacCMOTPEHBI:

*  3aKOHOMATEeJbHBIE, CyIeOHO-TIPaBOBEIC

1 JTOKTPUHAJIbHbIE MCTOYHUKU B CPaBHU-
TEJIbHOM TIpaBe;

MpaBUJia U PeKOMEHIAMM OCHOBHBIX ap-
OUTpaKHBIX THCTUTYTOB;

OCHOBHBIC JOKYMEHTHI, COAepXKallue py-
KOBOJSIIME TIPUHIMUIILI 110 3TOMY BOIIPO-
Cy, B TOM 4unciie MeXXIyHapoaHbIM KOJIEKC
STUKN MEXIYHAPOIHBIX cymeii MexmyHa-

apouTpaxe 1 PykoBoacTBa Mo pacKpbITHIO
nHdopMalmmu, Kotopoe MexmyHapo-
HBI apOUTpaXkHBI cyn MexXmyHapomaHOM
topropoii majgatel (ICC) BKITIOUMI B CBOIO
CripaBKy 7151 CTOPOH M COCTaBa apOuTpaxa
IO BEIEHUIO apOUTpaxKHOro IMpolecca co-
m1acHo ApoutpaxkHoMy pernameHTy [ICC
(B Bepcuu 2016 roga u 6osiee O3THUX).

poaHoii accouunanuu opuctoB (IBA) 1987 Bonbias yacts pekomenaauuii Kogexca B 3Ha-
roga, DTUYECKUN KOAEKC AMEPUKAHCKOW YMTEJIbHOW CTENEHM COBITaJaeT C YXe CYIIECTBY-
apoutpaxHoii acconpanuu 2004 roga, Py- omuyMyu OpemioXeHUSIMUA IPYTUX OpraHu3alluid.
koBoacTBO IBA mo koHdimkTaM MHTepe- OmHAKO HEKOTOpble PEKOMEHIAIIMU OTJIWYaIOTCS

! [anuna 2Kykoea makoice s6asemces accoyuupo8antuim npogeccopom Bepcanvckoeo ynusepcumema u Puscckoii evicuieil
wKonsl npasa, unen Mexcoynapodrnoeo apoumpaxcroeo cyoa ICC u Hcenanckoeo apoumpasicnoeo kayba. Asmop evipaxcaem
ocobyr baazodaprocme FOauu [loaskunoil (YP Consulting) 3a nomoup 6 nodeomogxe 3moii cmamou.
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OT paHee CIEJTaHHBIX — 3TO OOBSCHSETCS CTPeMIIEe-
HueM Kity6a comeiicTBOBaTh pa3BUTHIO Bce Ooliee
BBICOKMX CTaHIapTOB MTPO3PavyHOCTHU B apOUTpake.

PekoMeHmalmm BKITIOYAIOT TMOJOXEHHUS B OT-
HOIIICHUH:

l.

BecnipuctpacTHOCTM U HE3aBUCHUMOCTH
apoutpoB (cT. 69—73), TO eCcTb KayecTB,
KOTOpbIe «mpebyom, 4mobbl apoump umen
80110 U CNOCOOHOCMb 8bINOAHAMb CE0H) POb
be3 gpasopumuzma no oMHoOULeHUO K 110001
U3 CMopoH u umobwvl apoump coxpausn 00s-
eKmueHyo OUCMAHYU OMm CMOPOH CHOpa
U Opyeux auy, y4acmeyruux e apoumpaice»
(ct. 70).
TpeboBaHME TaKOBBIX KadyeCTB OTHO-
CUTCS KO BCEM apOUTpaM, <«BKA4AS
mex, KOmopble HA3HAYAMCS CHOPOHOUL
8 00HOCMOPOHHEM NopsodKe, ecau MoAbKO
CcMopoHbl He 002080puaUch 00 UHOM» (CT.
72). B orHomenun nocnenHux Koaekc
OTMEYAET, YTO OHU <«He UMeIom 0co00il
o0s3aHHOCMU  UAU QYHKYUU obecneyu-
eamv adexeamHoe NOHUMAHue mpedosa-
HULl HA3HA4UeWel UX CMOPOHbl 0CMANb-
HbIMU  4AeHaMU cocmaea apoumpasica
Ul  Kakoii-aubo 0Opyeoil 0013aHHOCMU
unu 0coooil yHKUuU 8 OMmHOUweHUY mpe-
006aHUll, 8bl08UHYMbIX HAZHAYUBWEN UX
CMOPOHOIL, ecau MoAbKO CHOPOHbL He J0-
206opuaucet 00 uHom» (cT. 73).

2. OOCTOATENLCTB, TIPU KOTOPBIX apOUTP 10 -

>K€H BO3IepKaThCs OT Ha3HaueHus (CT. 74—
77), — HaIpuMep, €CJIN:
«a) kanouoam uau apoump s16848emcs co-
MpYOHUKOM, pYKOBoOUumenem uau aomu-
HUCMPamopom 0001l U3 CMOpPOoH;
b) kanouoam uau apbump pabomaem
8 puouecKkoll hupme, a06oKamol KOMo-
Poll npedcmaesasiom 00Hy U3 CMOPOH;
¢) Kanouoam uau apoump s645emcs
OAU3KUM POOCMBEHHUKOM OOHOLL U3 CMO-
POH, uau ee compyoHUKa, pyKogooumens
UAU AOMUHUCMPAmMOopa, Uau 00H020 U3 ao-
80KAMO8 CIOPOH,
d) kanoudam uau apoump umeem 3Ha4u-
menbHblll UHmepec 8 ucxode apoumpasica;
e) kanoudam uau apoump KOHCYAbmMupy-

em uau KOHCYyAbmuposan A0y u3 cmo-
POH 8 OMHOUleHUU npedmema cnopa & ap-
oumpadice;

f) kawoudam uau apoump Haxodum-
c 8 MECHbIX OpydcecKux OMHOULeHUSX
Ul 8 SA6HOIL 8padicoe ¢ 00HOIl U3 CIMOPOH
UAU ¢ OOHUM U3 UX A0B0KAMO8, npeod-
CMABASOWUM UHIMEPeCbl CMOPOHbL 8 ap-
oumpaxcrom npouecce» (1. 77).

3. OO0s3aHHOCTM pacKpbITUS HMHGbOPMaUU

(ct. 78—84). B yacTHOCTU, KaHAUIAT B ap-
OUTPBI «He doadCceH npocums )y CMOpoH 00-
weeo omkasa om mpebo8anus coOA0eHUs
0053aHHOCMU PACKPbIMUS UHGOpMauuu o 6y -
dywiux obcmoamenvcmeax» (CT. 83).

Yr1oObl MOMOYbL KaHIMIATaM M apOuTpam
BBITIOJTHUTh CBOM OOSI3aHHOCTW IO pac-
KpeITHio MHbopManuu, Koaekc mpuso-
AT HeWcuyeplbIBaloIIMi mepeuyeHb u3 31
(!) Bompoca, KoTopble clelyeT YUUTHIBAThb
MPpU OLIEHKE HATUYHSI OOCTOSITEILCTB, MO -
JIeXXalxX pacKpbITHio. Bompockl, Ha KOTO-
pble KaHAUIAT WU apOUTp OTBEYAIOT yT-
BEpAUTENIbHO, KaK TMpPaBWIO, YKa3bIBalOT
Ha HEOOXOAMMOCTb PACKPBITHS.

Takue BOIpPOCH KacalTcs CBSA3EH MeX-
Iy KaHAWAATOM B apOUTPHl (M 3a4acTyro
ero (GUpMoOii) U CTOpOHAMM, aaBOKaTaMu
CTOPOH, APYTMMU apOUTpaMHM U APYTUMU
JIMLIAMY, TIPUYACTHBIMUA K apOUTPasKHOMY
pa3oupaTenbCcTBy (C TpeTbMMU CTOpPOHA-
MU, (DUHAHCUPYIOIIMMU apOUTpaxK, CBU-
JIETSISIMUA, BKCMEepTaMU 1 apOUTPaXKHbBIM
UHCTUTYTOM). OTACIBHO CTOUT OTMETHUTD,
YTO corjlacHo pekomeHmauusaMm Kopaekca
MOUIEKUT PACKPBITUIO LIEbIN psal (haKToB,
MMEBILIUX MECTO B TeueHue nociaeaHux 10
JIeT, Toraa kKak B Pykosojactee IBA 1o KoH-
(KkTaM WHTEpecoB B MEXIyHAPOIHOM
apOouTpaxe 3TOT TEPUOJA COCTaBJISET TpU
rojaa.

O0513aHHOCTH BBISICHUTb BO3MOXHBIC KOH-
(UK TBI MTHTEPECOB, YTO MO3BOJIUT KaHIM-
JIaTy B apOUTPBI BO3MEPXKATHCS OT TPUHSITUS
Ha3HauYeHUs WJIU Xe, B caydae yxe pabdo-
TaIIEro Haja AeJOM apOMTpa, PACKpPBITh
HeoOXonuMylo MHMOpPMAIMI0O CTOPOHAM
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WU APYTUM yJYacTHHMKaM Tporiecca (CT. 85—
86). 3HaMeHAaTeJIbHO, UTO «0A5 IMUX yenel
Kanouoam 6 apbumpel u upma, K Komopoii
OH NpUHAOAENHCUM, 8 NPUHUUNE CHUMAIONICA
00HUM U mem dce auyom. OOHAKo éblscHeHUe
UHOpMAUUL O NPOULABIX OMHOUEHUAX up-
Mbl MOJICEM PA3YMHO UCKAIOUAMb Nepuoo epe-
MeHU, K0e0a KaHoudam AU4HO He Y4acmeosan
6 smux omuouenusx» (cT. 86).

5. 3ampeta OOIIEHUS ex parte MEXIy apOu-

TpoM U ctopoHamu (cT. 87—91), KoTophbIii
JECTBYET ¢ MOMEHTA pacCMOTPEHMS JIUIIA
B KauecTBe KaHaAMIaTa B apOUTpPHI 10 3aBep-
IIeHUsT apOUTpaKHOro Mnpolecca. Mcekmo-
YeHUEM SIBJISIIOTCS Cydau, KOTJa CTOpOHa
(11 ee agBOKAaT) HaAMepeBaeTCsl HAa3HAUUTh
JAHHOTO KaHAuJaTa B KauyecTBe apOuTpa.
CopaepxaHue Takoro poja KOMMYHUKaIIMT
JIOJDKHO OBITh OrpaHUYEHO WH(OpMaImei
0 CTOpOHAaxX (MMeHa/Ha3BaHUs) U UX alBO-
KaTax, MPOBEPKOM y KaHAWAaTa HaJIudusl
HEOOXOAMMOT0 BpeMEHU JIJIsI BEACHUSI IPO-
1ecca, KOHCyJIbTallieil 0 KBaau(uKaImsx
KaHauaaTa U MpelocTaBIeHUeM KaHIuaa-
Ty KPaTKOI0 W OOIIEro onucaHus nena (CT.
88).

pa3doMpaTeIbCTB, B KOTOPBIX OH IMPUHUMAT
ydacTue, ¢ yKa3zaHUueM:
«@) 00uje20 YNOMUHAHUsI MUNOA0CUU CHO-
POH (Hanpumep, obuecmeo, puUoU4ecKoe
unu guzuueckoe Auuo);
b) HayuonanvHocmu uau eeoepaghuuecko-
20 NPOUCXOICOCHUS CMOPOH,
c) muna apbumpaxca — UHCMUMYUUO-
HaavHoeo uau ad hoc;
d) umen ocmanvHvIX apOUMPOB U A0B0KA-
moe;
e) cexmopa uau ompacau cnopa;
f) npasa, nodnexcaweco npumeHeHurO
npu peulenuy cnopa no cyuecmaey;
g) mecma u A3vlKa apoumpadica;
h) Hnaxodumcs au apbumpasicHoe 0eno

Ha paccMompeHuu uau yce 3aKpblmo»
(ct. 104).

Paspen 4: 0653aHHOCTHU
a[lIBOKaTOB

Konexkc ncxoaut u3 Toro, 4to B apOUTPaxkKHbBIX TTPO-
1ileccax CTOPOHBI MpeICTaBIeHbl aABOKaTaMu. 3aya-
CTYI0, OCOOEHHO B MEXIYHApPOAHBIX apOMTPasKHBIX
rpolieccax, aaABoKaThl JOKHBI COOTIONATh MpaBUa

6. ToHopapoB u pacxonos (cT. 92—94).
7. AIMUHUCTpaTUBHOTO cekpeTraps (CT. 95—98).
8. BzauMopeiicTBUS apOuTpaka M Meaua-

9TUKU (ACOHTOJOTHUM) aJBOKATCKUX KOJUIETUI pa3-
HBIX CTpaH/mTaToB/ToponoB. Hampumep, Moryt
OBITh MPUMEHUMBI TIpaBWiIa MNpodecCUOHATbHOMN

34

muu (ct. 99—101). B yactHoCTH, «apbump
He 00AXCeH BbIPANCAMb CB80e NPeOsapumenb-
HOe MHeHUe 0 8epOSMHOCMIU ycnexa Ui npo-
8414 KAK020-1U00 Mpebo8aHUs CMOPOH 6 ap-
oumpagice, Kpome KaK ecau ce CHOPOHbL IMO
paszpewam» (ct. 99), <«apbump He Mmodcem
sbicmynams 8 Kauecmee Meouamopa 8 mom
Jce cnope, Kpome KaK ecau 6ce CopoHbl 30
paspeuwam» (cT. 100).

9. KoHbuaeHIMATbHOCTU apOUTPaAXKHOTO TTPO-

mecca (ct. 102—104). ITomuepkuBaetcs,
YTO 00CYXKIIEHUS COCTaBa apOUTpazka T0JK-
HBI OBITh CEKPETHBIMU W YTO O0SI3aHHOCTH
COOJIIOICHUST CEKPETHOCTU TTPOJOJIKAET-
cd U TocJIe MpeKpalleHusT apOUTpaskHOTO
npouecca (ct. 102). Tem He MeHee apOUTP
BIIpaBe MyOJIMKOBAaTh aHOHMMHBIN CITICOK

| Arbitration.ru

9TUKW aABOKATCKOW KOJUIETUM MecTa apOuTpaxka,
a Takke MecTa, rie (QU3WYEeCKU IMPOBOISATCS CITy-
mranus. [pemtoxxenHnsle KogekcoM pekoMeHaanu
CTPEeMSITCS OTPa3uTh MUHUMAaJbHbIE OOIIEITPUHSI-
ThI€ CTaHIAPThI MPOMECCUOHATBHOM STUKM.
Haunbonee BaxkHBIMU pecypcamu, HCIIOIb30-
BaHHBIMU MPU pa3pabOTKe TaHHOTO pa3esia, ObLIU:

*  perjaMeHTbl U MPOTOKOJIbI BEAYIIMX HAIIY-
OHAJIBHBIX M MEXIYHApOAHBIX apOMTpak-
HBIX CY/IOB;

*  PYKOBOASIIME MPUHIIMIIBI U pPEeKOMEHIa-
LIMU, BBIMYIICHHbIC BEAYIIUMU HAIMO-
HAJIBHBIMU M MEXIyHAapOAHBIMU OpPTaHU-
3aumsiMu: PykoBopsiiue npuHIuUnbsl [BA
MO TIPEJACTABUTEILCTBY CTOPOH B MEXIIY-
HapoOJHOM apOuTpaxe, YTBEPXKICHHbIE
25 maga 2013 roma; Pexomengauuu CEA
OTHOCUTEJILHO HE3aBUCUMOCTU U OECIIpH-



KO /1EKC JOEPOCOBECTHOW APEUTPAYKHOW NMPAKTUKN | AHATTIMTUKA

CTPACTHOCTU apOUTPOB, MPUHSTHIE 23 OK-
Ts06pst 2008 roma; TypuHCKUE TPUHIIUITHI
npoheCCUOHATBLHOTO MOBEACHUST IOPUCTOB
B XXI Beke, moarotosaeHHble MexayHa-
POITHBIM COI030M IOPUCTOB U MOJAIMMCAHHbIE
27 okTs6ps 2002 rona;

Kopekc aThKu MCIaHCKUX IOPUCTOB, BBI-
nymeHHbl 1 saBaps 2003 roga, u Komeke
3TUKU €BPOIENCKUX IOPUCTOB, YTBEPXKIEH-
HbI 28 okT6ps 1988 roxa.

Pexomennmaruu Kiyba, ampecoBaHHBIE alBO-
KaTaM, BKJTIOYAIOT B C€0sI IMOJOXKEHUSI:

1.

O06 oO0muMx MNpUHIUNAX MOPSAOYHOCTH
(integridad (vicn.), integrity (aHTJ.)) U 10-
opocoBectHocTu (cT. 105—107). Komekc,
HampuMep, MpeArnuchiBaeT agBoKaTaM Jie-
JIaTh BCE BO3MOXKHOE, YTOOBI pa3oupaTelib-
CTBO MPOBOIWJIOCH OMEPATUBHO U 3PPeK-
THUBHO.
O HazHaueHMU (HaliMe) aaBOKaToOB (CT.
108—112): «Cmoponbt OdoadcHbl  yKazamo
6cex adeoKamos, Komopble UX KOHCYAbMU-
pyiom. Packpvimue odoasxcno b6bims coenano
KaK MOJICHO CKopee nocie HalimMa adeokamoe
C YKa3aHuem ux UMeHU u aopeca, a makoice
¢ npunodceruem ux dogepennocmu» (cT. 109).
O4yeBUIHO, 4YTO 1IEJOCTHOCTH ITpoliecca
HapylIaercs Mpu CAEeAYIOIMNX 00CTOATEb-
CTBax: €CJIM CTOpOHA, KOTOpas 3aMEHseT
CBOETO TMPEeACTaBUTENS, ACUCTBYET C 1IEJbIO
3aTSHYTh MPOLIECC WJIM 3JI0yNOTPeOIIsIeT
OHBIM WJIM B cIydae KOH(MIMKTA UHTEPECOB
MEXIy HOBBIM aJIBOKATOM U JIIOOBIM U3 ap-
outpos (cT. 112).
O 3amnpeTe YCTHOI M MMCbMEHHON TailHOM
KOMMYHUKAILIMM ¢ apOUTpPOM JIiJisi oOMeHa
nHpopMaleil, CBSI3aHHOW ¢ apOuTpaxk-
HBIM TIponieccoM (cT. 113—114);
OO0 o0s3aTebCTBE AEMCTBOBATH 100POCO-
BecTHO (cT. 115—129), yTo npenmnosaraer:
JOCTOBEPHOCTD 3asIBJIIEMbIX (DaKTOB:
«Adsokam  doadxcern  6030epicusamucs
om dauu 3a8e0oMo A0ICHBIX ymeepicoe-
HULl 0 haKmax KaxK 6 c8oux NUCbMEHHbIX,
mak u 8 ycmuwix 3asésenunx» (ct. 115);
«Imo 0053amenvcmeo umeem YCuieH-
HbLIL Xapakmep npu paccmompeHuu 0ead

8 YCKOPeHHOM UAU YNPOUeHHOM nopsioke,
Hanpumep 8 cayuae NpuUHImMus npeoynpe-
OJumenbHbIX Mep UAU 8 CAyYae HeuchnoHe-
HUs 00s3amenbcme KoHmpazeHmom» (CT.
116);
«B cayuae ecau npedcmasumens cmopo-
Hbl OOHapydcum, 4mo oH coeaan A0JXCHble
ymeepocoeHuss o gakmax, oH 00aNCeH
npouHgopmuposams  OpyeyrHr  CHOPOHY
0 co3dasuielics cumyayuu u o coem 005-
3amenvcmee ucnpasums ee» (cT. 117);
000CHOBAaHHOCTH ITPABOBHIX IOBOJOB:
«Adsokam  doadxcen  6030epiucUBamMbCs
OM O0CO3HAHHO20 YUMUPOBAHUS Hecyuie-
CMBYHWUX NPABOBLIX 0080008 UNU UCKA-
JICeHUS UX UCMUHHO20 3HAYEHUS Nocpeo-
CMBOM HENOAHbIX UAU He00BeKMUBHbBIX
cevinok» (cT. 118);
JIOCTOBEPHOCTh JIOKA3aTeJIbCTB:
«Adsokam  doadxcen  6030epiucUBamMbCs
om compyOHUYeCmea uau yHacmus, nps-
MO UAU KOCBEHHO, 6 CO30AHUU UAU npe-
docmaeneHuu N0X4CHbIX 00KA3amenscme»
(ct. 120);
MpeaocTaBleHUe JOKYMEHTOB:
«Adeokam dondcen npouHooOpMUPOBaAMb
c80e20 Kauenma 00 moeo, KaK MOJICHO
PA3YMHO NPeOnoA0ICUMb UHUYUUPOBA-
HUe 803MOICHO20 CNOpa, 00 0053aHHOCMU
He YHUUmModcams O0OKYMeHMbl, KOMopble
Haxooamcs 60 61adeHuu uau nood KoH-
mpojem KAueHma u mMo2ym umems OmHo-
wenue K cnopy» (ct. 122);
«Adeokam dondcen npouHdopmUPOBaAMb
c80e20 Kauenma ob obs3amenscmee npe-
docmasums OOKYMeHMbl, 3ANPOUICHHbLE
UAU NPUKA3AHHbIE K NpedocmaseHuro ap-
oumpamu, u 0 nocaedcmeusx HapyuieHus
amoeo o6s3amenbcmea» (cT1. 123);
«B ceéa3u c 3anpocamu o npedocmasnenuu
dokymeHmos adeokam 004JceH 8030ep-
ACAMbCs OM Moo, YMoobwL:

a) ¢opmyauposams 3anpocel 6 Ko-

PBICHIHBIX YeaAsxX Uau cooduas 3aeedo-

MO N10JICHblE (haKkmbl;

b) eo3paxcamv Ha 3anpocvl nPomMueo-
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NOA0JICHOI CHOPOHDbL, CO00UAs 3a6e00-
MO N0JICHble haKmbl;
¢) obocHogbieamb HenpedocmasieHue
onpeodeneHHblX 00KYMEeHmMOo8, coooujas
3a6e0omo n0vicHble (hakmor» (CT. 125).
5. O koHbwuaeHuumanbHocT (cT. 130—131).
CornacHo Kogekcey (ct. 130), agBoxat 10.-
JKEeH COXpaHITh KOHPUICHINATLHOCTh MH-
(opmaium, Koropas crajga eMy M3BECTHA
B XO¢ apOMTpaXkKHOTO pPa3doupaTesibCTBA.
OTa nHpopmMalus BKIOYaeT B ce0s MUCh-
MEHHBIE 3asBJICHMSI CTOPOH, TMPEIOCTaB-
JICHHBIE T0Ka3aTelbCTBa, JII000e MUPOBOE
corjanieHue, KOTOPOro CTOPOHBI TOCTUTA-
10T B OTHOIIEHUU MPeIMETa CIopa, a TakxkKe
MOCTAHOBJIEHUsI COCTaBa apOUTpPaka v BbI-
HEeCeHHBIE apOUTpakKHbIC PEIICHUS.
Kak u B ciyyae ¢ apbutpamu, oOsi3aH-
HOCTB COOJTIOIeHNSI KOHPUACHINATBHOCTH
He TIPENSITCTBYET TOMY, YTOOBI aaBOKAT ITy-
OJIMKOBaJl aHOHUMHBII CIMCOK pa30oupa-
TEJIbCTB, B KOTOPBIX OH IIPUHUMAJT YIaCTHE
(ct. 131, aHanornyHo cT. 104, cM. BbILIE).
O Mepax, KOTOpBIE MOTYT IIPUHSTHL apOUTPHI
B cllyyae HeCOOIIOIeHUsT aIBOKATOM CBOUX
00s13aHHOCTe!, HAaTpUMeED:
«a) @blHOCUMb adeoKamy npedynpeicoe-
HUe 8 NUCbMEHHOU UAU YCMHOU hopme;
b) Odeaamv ompuyamenvhvie 8b1600bL
npu oueHke 0oKa3amenscme;
c) yuumoleamsv NogedeHue adsoKama
npu pacnpedeneHuu pacxo0os mexncoy
CMOPOHAMU apOUmMpadiCHo20 npoyecca;
d) dosodums axkmul do ceedenus npo-
geccuonanvubix  accoyuayuii  (MaKux
Kak, Hanpumep, apoumpajicHvle Koale-
2ull), 41eHoM KOMOpbIX A641emcs a08o-
Kam, 0ns obecneueHus OMeEemcmeeHHO-
CMU CO2AACHO NPUMEHUMbIM NPABUNAM
npogeccuonanvHoit smuku» (cT. 132).

Paspen 5: 06s3aHHOCTH
3KCnepToB

Criopsl, paspelliaemMble MyTeM apOuTpaxka, CTaHO-
BSITCSI BCE CJIOXKHEE B IOPUANYECKOM, TEXHUYSCKOM
1 (UHAHCOBOM OTHOILIEHUHU. YJacTue B apoOUTpaxK-
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HBIX MpoIeccax 9KCIEePTOB, HAa3HAYaeMbIX CTOPOHA-
MU (M — XOTh M B 3HAYUTEJILHO MEHbIIIECH CTeNICHU
— apbuTpamm), cTajgo OObIYHBIM siBIeHUeM. I1o 3a-
MBICJIy aBTOpPOB AaHHOro pasnena Komekca, mpen-
JlaraéMble peKOMEHIAlMU JOJIKHBI COAEUCTBOBATH
VKPEIJIEHUI0 OOBEKTUBHOCTM M HE3aBUCHMOCTU
CYXIEHUIT SKCIIEPTOB, YBEJIMYCHUIO TOKA3aTEIbHOMN
LIEHHOCTH 3KCIEePTU3bI U O0Jb1Iei 3(h(heKTUBHOCTH
nporiecca. [IpeanoxxeHHble peKOMEHAALUM aIpeco-
BaHbI KakK DSKCIepTaM, Ha3HAYeHHBIM CTOPOHAMM,
TaK ¥ 9KCIepTaM, Ha3HaYeHHBIM apOUTPaMU.
Haubonee BaxXHBIMU pecypcamu, HCIIOIb30-
BaHHBIMU MPU pa3pabOTKe JTaHHOTO pa3esia, ObLIU:

*  PYKOBOAMIIWME TPUHLIMIIBI, PETYIUPYIO-
e yJacTHhe DKCMIEPTOB B apOUTpakHOM
nporuecce: [IpaBwia IBA o mpaktuke n0-
Ka3bIBaHUS B MEXKAYHAPOIHOM apOUTpaxke,
yrBepxaeHHble 29 mas 2010 roma, Ilpoto-
KOJI 00 UCMOJIb30BaHUY Ha3HAYEHHBIX CTO-
pOHAMM CBUETENICH-3KCIEPTOB B MEXIY-
HapoaHoM apoutpaxe CIArb u PernmameHT
ICC 006 akcneprax, mpuHATHIN 1 dheBpans
2015 rona;

* HaUMOHAJIbHBIC 3aKOHBI, PETYJIUpPYIOIINeE,
XOTS Y He IeTalbHO, (YHKIIMU 9KCIIEPTOB;

* JIOKTpWHA C aHAJIU30M OOSI3aHHOCTEN 3KC-
MEePTOB B apOUTPaKHOM TTPOIIECCE;

*  pasMUyYHbIE MpaBwWia, YCTAHOBJICHHBIE ap-
OUTPAXKHBIMU UHCTUTYTAMU.

Tak, HanpuMmep, Koaekc:

*  PpEKOMEHIyeT JKCIlepTaM JeUCTBOBaTh
00BEKTUBHO U He3aBucUMO (cT. 133—136).
st 3TOro HeOoOXOAUMO, «u4mobbl dKCHnepm
obaadan eoseil U cNOCOOHOCMbIO BbINOAHAMb
C80U PYHKUUU 8 COOMEEeMCMEUU ¢ UCIMUHOLL
U BKAIOYAN 8 CBOU Omyem KaK me acnekmol,
Komopble 04a2onpusmcmeyiom, mak u me,
KOomopble HaHOCAM yuepd HA3Havuguiell e2o
CMOopoHe, U umodbl 3KCnepm coxXpausn 00s-
eKMUBHYI0 OUCMAHUUIO Medcdy CMOPOHOI,
Komopas e2o0 Ha3Ha4uAa, U OpyeuMu AUYamu,
yuacmeyrouumu 6 apoumpasice» (ct. 134);

*  UCKJIIOYaeT 3aBUCUMOCTh TOHOPAPOB OT UC-
xona apoutpaxka (ct. 135, 151);

* BMEHSET 3KCIlepTaM B OO0S3aHHOCTb pac-
KpbIBaTh apOUTpaM U CTOPOHAM JIIOOBIC
00CTOSITENIbCTBA, KOTOPBHIE MOTYT MOCTa-



BUTbH MOJ YyIpo3y MX HE3aBUCUMOCTb, Oec-
MPUCTPACTHOCTb WJIM OOBEKTUBHOCTH (CT.
139—145). YToObl TOMOYb SKCIIEpTaM BbI-
MOJIHATh CBOM OOSI3aHHOCTU IO PaCKphI-
™0 uHpopmauuu, Koagekc mnpuBogut
HEVCUYepNbIBAIOIIMIA MepeyeHb BOIIPOCOB,
KOTOpBIEC CJIEAYeT YYMTHIBATh MPU OILIEHKE
00CTOSITEJICTB, KOTOpPBIE JOJDKHBI OBITh
pacKpbITHI (CT. 145).

Paspen 6: o6s3aTenbcTBa
OTHOCUTEJIbHO PUHAHCUPOBAHUSA

HaubGonee BaxXHBIMU pecypcami, UCIOIb30BAHHBI-
MM MPU pa3pabOTKe TaHHOTO pa3ziesia, SBISIUCH:

»  Kogekc moBeseHUsI CIIOHCOPOB CyAeOHBIX
MPOLIECCOB, OMYOJMKOBAHHBIM ~AcCCOIU-
allMeil CITOHCOPOB CYIEOHBIX ITPOIIECCOB
Anrnuu u Yanbca B sHBape 2018 rona;

e Ortuer paboueii rpynnbsl ICCA — Queen
Mary no ¢puHaHCUPOBAaHUIO B MeEXAyHa-
POIHOM apOUTpaxke TPeTbUMU CTOPOHAMU
(rmaBa 7 «[TpuHUIMIBI HAWTYYIIEe TTPaKTH-
KW»), YTBepKAeHHbIH B anpesie 2018 rona;

* CBoja mpakTMYeCKMX MpaBwi sl pUHAH-
CHUpOBaHUS TPETbUMM CTOPOHAMU [OHKOH-
ra, MpuHATHINA B fekabpe 2018 rona.

InaBHas 3amaya maHHOTO pasjiesia — yCTaHO-

BUTb W 3aKpeNuThb OO0S3aHHOCTh PACKPBITUS WH-
dopmalu 00 yJacTUH B TIpoliecce TPETbUX CTOPOH,
(prHaHCHUPYIOINX apOUTPaXKHBIN Mpoliecc, a TakKe
00beM packpbiBaeMoOii MH(pOpMaIMKM, 4TOOBI Ta-
PaAHTMPOBAaTh M 3alUTUTh HE3aBUCUMOCTh U Oec-
MPUCTPACTHOCTh apOuUTpoB. Ha maHHBIE MOMEHT
peKoMeHJalusl OrpaHM4YMBaeTcs 00SI3aHHOCTHIO
PacKpBITUS MH(GOPMALIMY O CYILIECTBOBAHUM U JINY-
HOCTU (PMHAHCUPYIOIIECH CTOPOHBI, HE 3aTparuBasi
MpaBo apOMTPOB 3ampaliuBaTh y CTOPOH JIIOOYIO
JIOTIOTHUTEIbHYIO MH(MOPMAIIUIO, NMEIOIIYI0 OTHO-
LIeHue K aeny: «/Irobas cmopona, Komopas noayuu-
Aa cpedcmea uau Kakoiu-aubo 6ud (UHAHCUPOBAHUS
om mpemueil CMOPOHbL, C8A3AHHOU C UCX000M apou-
mpadica, 00AJ4CHA NPOUHDOPMUPOBAMb 00 SIMOM apou-
Mpo8 U NPOMUBONON0ICHYIO CHOPOHY He No30Hee, HeM
8 C80eM UCKO0BOM 3As68AeHUU, U NPe00CMABUMb UHPOD-
Mauur 0 mom, Kmo s641emcs makoeoil mpemaueil cnmo-
ponoil» (cT. 154).
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Pazpen 2: ap6butpa)kHbin
npowecc

Kak crenyeT u3 Ha3zBaHMs, BTopoii paznen Komekca
MOCBSIIEH COOCTBEHHO MPOILIeCCY TPETEHCKOTo pa3-
oupatenbcTBa. 1Sl BBISIBICHUSI acleKTOB, MOJJC-
Xamux rnepecMoTpy B Bepcun Kopekca 2005 roxa,
Mpu pa3pabOTKe HOBOM BepCUM ObUIM TTpOaHaTU3M-
POBaHbI CICAYIONINE JOKYMEHTHI:

* perjaMeHTbl OCHOBHBIX HallMOHAJIbHBIX
U MEXIYHAapOIHBIX apOUTPaKHBIX MHCTU-
TYTOB;

* TumoBoii 3aKOH U ApOUTpPaXKHBIN peria-
MeHT FOHCHUTPAJI o mexmyHapomHOM
KOMMepPUEeCKOM apOuTpaxke;

*  JOKTpUHAaJbHBIE PabOTHI MO BOIpOCaM ap-
OMTpaxKHOTO Mmpoliecca.

OcHoBHBIE pekoMmeHaalmu Kiyba cocTtosit

B TOM, YTOOBI BCE apOUTPaKHbIE MHCTUTYTHI TTPU-
HSJIM  PerJIaMEHT, COOTBETCTBYIOIIUIA TUITOBOMY
perjaaMeHTy, a TOJIb30BaTe M apOUTPaKHBIX YCIYT
MPUMEHSUTM TUMOBOE apOMTpakHOE COIJIallleHUE,
aJlanITUPYeMOe COTJIaCHO TOXEJaHUsIM U HeoOX0-
JVMOCTSIM CTOPOH B KaXXIOM KOHKPETHOM cjIydae
(ct. 65 1 67). IpennaraeMble TUITOBOM PEIAMEHT
1 TUTNIOBOE apOUTpaXKHOE CoTialleHrue COAepKaTCs
B npuioxeHusix A u B. Eciu MHCTUTYT nmpuHUMa-
€T JaHHBIA TUTMOBOW perjaMeHT ¢ U3MEHEHUSIMU,
Konekc pekoMeHIyeT YeTKO OTOBOPUTH MX, YTOOBI
n30eXaTh CAyYailHBIX OIIMOOK CO CTOPOHBI IMOJIb-
3oBaTesieil (ct. 66). B Komekce Takke mpuUBOIUTCS
Ps cOOOpakeHU I, KOTOPBIE JOJKHBI TIPUHUMAThCS
BO BHUMaHWE CTOPOHAMU TpU pa3paboTKe TeKCTa
apOMTPaKHOTO COIJIAllleHUsI — B YacCTHOCTH, He-
00XOJMMOCTb YYUTBIBATh, HAXOAMUTCS JIM TIpeia-
raeMoe MeCTO apOuTpaxa B CTpaHe, SBISIOIIeics
YJIEHOM Hbm—ﬁopKCKoﬁ KoHuBeHMM 1958 ropa,
U VCTIOJIb30BaTh TOJIbKO OJIMH SI3bIK B KAUECTBE S3bI-
Ka apOuTpaxa.

3akJ/iroueHue

Kak u B ciydyae pasznena Komekca, MOCBSIIIEHHOTO
apOUTPaKHBIM MHCTUTYTaM, PACCMOTPEHHBIE B JaH-
HOM BBIITYCKE pa3/iesibl TaKKe MpeiaraloT psi pe-
KOMEH/IalINi peBOIIOIIMOHHOTO Xapakrepa. Cpemu
HUX 0CO00 clieayeT OTMETUTh PEKOMEHAALMH, KO-
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TOpbIE YETKO OTOBAPUBAIOT, UTO Hem U He MOdlcem
OblMb HUKAKUX PA3AUYUILL 8 POAU apOUMPa 8 3a8UCUMO-
cmu 0m Mmoo, Ha3HAaA4eH OH HeNOCPeOCMBEeHHO CIOPO-
HOU uau Hem; HAJIOXKEH 3anpem HaA 3anpoc CMopoHaMm
0c80000Uumb apbumpa om packpbvlmus UHGOpMayuu
0 (hakmax u axkmopax, Komopwvle Mocym HpoOU30UmMuU
Yyaice nocne HasHavenus apoumpa. aHa pexomenda-
Yus 0 pacKkpolmuu UHGoOpMauuu 0 Gaxmax, UMesuiux
mecmo 8 meuenue 10 nem, npedwecmeyroujux Ha3Ha-
YeHuro, — B TIPOTHUBOIIOIOXHOCTh KJIACCUYECKOMY
IepuoLy B TP Toja, ycraHOBJIeHHOMY [IpaBuimamu
IBA. TIponucaHbl 00s13aHHOCTb alBOKATOB He hnpe-

docmaensams 3a6e00M0O N0XICHYIO UHGOPMAUUIO U B03-
MOJICHble CAHKUUU 3a Makosvle delicmeusi, BKII0UYast
COOOIIIEHUE O TaKOM TMOBEACHUU B apOUTpPaKHbIE
KOJUIETUM.

Hecmotpst Ha ambuiio3Hocts Koaekca, Tpya-
HO HE COTJIAaCUThCS C ATMYECKOU OILIEHKOU Tpeiia-
raeMbIX peKOMeHJaluii. XoueTcsl MoxejaaTh, 4TO-
Obl OHM HAIIUTM CBOE IPAKTHUYECKOE IMPUMEHEHHE
yKe B OJMKailliie ronbl, a HE yepe3 NeCATUIICTHS.
B ToM, 4TO onrcaHHBIE peKOMEHIAIMN HEU30EXKHO
OyIyT pealn30BaHbl, paHbIlIe WX MO3Xe, Y aBTOpa
COMHEHUM HET.

INTERNATIONAL BAR ASSOCIATION CONFERENCES

EXKETOHASA
MEXOYHAPOOHAS
KOH®EPEHLIMA

XIII

6 nekabpsa 2019
MockBa MappuoTT
HoBbin Ap6at

YnpaBneHue opngnyeckon pupmon

13-a ExeropHas koHpepeHUA IBA «YnpaBneHue lopuanyeckort Grpmon» — yHKanbHas
nnoLaaKa ansa obcyxaeHna Npobnem lopuanyeckoro brsHeca, 06beUHAOLLAA PUCTOB
13 pasHbiX CTPaH Mypa. [na napTHePOB 0PUANYECKUX GUPM — 3TO BO3MOXKHOCTb
MO3HAKOMUTbLCSA C OMbITOM KOJIJEr, y3HaTb O MOC/IEAHUX MPOBbIX TPEHAAX U 3aBA3aTb

HOBble AefoBble 3HAaKOMCTBa.

Temoln koHbepeHUMM No YnpasneHuto lopugnyeckor ¢pupmoii B 2019 rogy BbibpaHa
"YT0 NpomncxoauT C lopugmueckummn ¢pripmamu Ha pbiHke B 21 Beke?".

Bonpocbl ans o6cyxaeHunn:

- 10 NOBOAOB NMOBOHOBATLCA. YTO 6ECMOKOMT YNPaBASAIOWMUX NAPTHEPOB?

« PoiHOYHbIE TpeHAbl. Kyfa HanpaBunuch nuaepbi?

- B3rnsAg n3sHe. PbIHOK I0pMANYECKX YCITYT r1a3amm KIMeHToB? YTo Ha camom aene
HY>KHO K/IMeHTaM 1 YTO UM COBCEM He HpaBuUTCa?

- CKOMbKO BellaTb B rpammax?! CoBpemeHHble GriHaHCOBble MOAENM U NX CTPYKTYPbI
pPacxofoB 1 OXOL0B. B uemM MMeHHO U3MepAeTCs ycnex puanyeckon Gupmbl?

+ YKe He BUPTYaNnbHOCTb. MICKYCCTBEHHbIE IOPUCTbI MPOTUB HACTOALLMX.

- He xansaBwuiK, a napTHep. TOPMO3AT i1 AeiCTBYIOLME MOAEV NAapTHEPCTBa

pasButne GrUpm 1 MHHOBaLUN?

+ B ogHO60PTHOM yxe HUKTO He BotoeT! CoBpeMeHHble NUAEepPbl YCreLHbIX pGUpM —
VKOHbI CTUNS,, 3aKOHOZATENV NPUBbIYEK, MPUMEP ANA NOAPaXaHus unu...?

Conpepcepatenu KoHdpepeHunn:
- AKy CopamHeH, Sorainen, Tannivx;

- Bnagucnas 3a6popguH, Capital Legal Services, MockBa, uneH komuteta IBA

no counanbHOMY pa3BUTUIO.

OduumanbHbIn cant: www.iba-Ifm.ru

Mo Bonpocam yyactua n peructpauuu: https:/iba-Ifm.ru/registration/ nnm

alexandra.brichkovskaya@arbitrations.ru

38 | Arbitration.ru



KOH®JTUKT W CYOEBHAA MPAKTUKA | AHAJTTIUTUKA

BJIMAHUE POCCUNCKO-YKPAUHCKOIO
KOH®JIMKTA HA POPMUPOBAHMUE NMPAKTUKH

No MNPU3IHAHUNIO NHOCTPAHHBIX APBUTPAXKHbIX
PELLUEHUN B POCCUN, YKPAUHE N KA3AXCTAHE

FOpucmei
Baker McKenzie

KceHus
lozpyxcanvckasn
Kues

ExkamepuHa Epoea
Mockea

—

Anuca lHwakoea
Aamameol

JIOXKHBIE POCCUNMCKO-YKPAUHCKKUE OTHOIIEHUSI, 0e3yCIIOBHO, MOBJIMSI-

JI1 Ha (popMUpOBaHUE CyAeOHOM MPaKTUKK 000UX rocyaapcTs. Temneps,

paccMaTtpuBas Jiejia, 3aTparuBarolme MHTEPeChl OMHOBPEMEHHO U POC-

CUICKUX, Y YKPAMHCKUX IOPUANYECKUX JIULL, CYAbl BEIHYKICHbBI ITPUME-
HSTb TPABOBbIC MPUHLMUITEI 9KOHOMUYECKOTO 000pOTa ¢ yUeTOM TaK Ha3biBae-
MOTO CaHKIIMOHHOTO 3aKOHOJATEIbCTBA U JaBaTh OLIEHKY 0OCTOSITEILCTBAM JIEJT
yepes Mpu3My NOJUTUYECKUX OTPAaHUYCHUIA.

CroxuBlIasicsl CUTyalluMsl TakKe B 3HAYUTEIbHON CTEMEeHM Ompeacauia
¢dopMurpoBaHue CyaeOHOI MPaKTUKU B AeaxX O TpU3HAHUN U TTPUBEAEHUU B UC-
MOJIHEHWE apOUTPaKHBIX PeIlIeHUI, CTOPOHAMU KOTOPBIX SIBISIIOTCS CYOBEKThI
POCCUICKOTro U yKpanHCcKoro npapa. CiieayeT OTMETUTh, UTO cyaeOHasi MpaKThKa
M0 TAKUM JiejlaM B 00eMX IOPUCAUKIIUIX SIBJISIETCS HEOTHO3HAYHOM.

B paHHO# cTaTbe MbI MpOaHAJU3UPYEM HEKOTOPBIE MPUMEPHI MPAKTUKU
cynoB Poccuiickoit @enepanun, YkpanHbl 1 Pecniyonukm KasaxcraH B nmesax
O TIPU3HAHUU TaKUX apOUTPaKHBIX PELIEHUIA.

MpoTnBopeumns B npakTUKe cya0B
Poccuinckomn Pepepaummn
AsnseTca nu caenka KpynHom?

C 2017 roma ropuan4eckoe cooOIIEeCTBO CICIUT 3a Pa3BUTUEM TpeHAa B TPaKTU-
K€ TpU3HAHUS U MPUBEJACHUS B UCIOJHEHNE WHOCTPAHHBIX apOUTPaKHBIX pe-
LIEHW, KOTOPBIN IPKO 0003HAUYMIICS MOCIIE MIPUHSTHS psiia OMHOTUITHBIX OIpe-
JeaeHnii ApOUTpakHbIM cyaoM I. MockBbl'. B HUX cyn oTKasan B IpU3HAHUU
U TIPUBEJCHUN B UCMOJHEHUE MEXIYHAPOIHBIX apOUTPaKHBIX U MHOCTPAHHBIX
pellleHn, cChlIasich Ha TO, YTO apOMTPhI HE MCCIEA0BAaId JOKYMEHTHI, TOI-
TBEpXKIAOIIe OI00pEeHME TOroBOpa, U3 KOTOPOTO BO3HUK CIIOp, Ha MpPeIMeT
TOro, ObLJIa JIM 3Ta CAeJIKAa KPYIMHOU /11 OMHOM U3 CTOPOH. B OTCYTCTBUM TaKOTO
aHaJIN3a Cy/IbU YBUACIU HapyllIeHue MyoJndyHoro nopsaka PO.

bbu10 BhICKa3aHO MHEHWE, YTO TAHHBIN MOAXOA MTPUMEHSIETCS POCCUMCKU-
MM CyJaMW B OTHOIIEHUM YKPAWMHCKMX KPEIUTOPOB, MBITAIOIIMXCS B3bICKATh
JIOJIT C pOCCUICKMX KoMTaHuii. K coxaleHn10, Ha CETOMHSIIITHUI TeHb CUTYalIUs
HE yJy4IIaeTcs, YTO BBI3bIBAET 0€CMOKONCTBO Y MPAKTUKYIOIINUX IOpUCTOB. CyIbl
JIEMOHCTPUPYIOT TaKOe IPUMEHEHUE HOPM TTpaBa, KOTOPOE MPOTUBOPEUYHUT pa3b-
sscHeHusIM Boiciiero apoutpaxkHoro cyna P® mo sTomy Bompocy.

I Onpedenenus Apoumpancroeo cyoa e. Mockew om 7 uwoas 2017 eoda no deay Ne A40-
7741072017, om 20 utons 2017 co0a no deay Ne A40-77427/17, om 23 urons 2017 eoda no
deny Ne A40-4681/2017, om 26 utons 2017 2o0a no deay Ne A40-77402/2017 u om 26 urons
2017 200a no deny Ne A40-4667/2017.
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B 2013 rony BAC P® B MHDpOpMaLIMOHHOM
mucbMe No 156 KOHCTAaTUPOBaJl, YTO TOM ITyOIrY-
HBIM TIOPSIIKOM TTOHUMAIOTCSl (hyHOaMeHmanbHble
npasoevle Hauana (NPUHUUNGL), KOmMopbvle obaadarom
gbicuiell  UMNEpamu8HOCMblo,  YHUBEPCANbHOCbIO,
0c0001l 00ulecmeeHHoll U NYOAUMHOU 3HAYUMOCHDBIO,
COCMaeAsom OCHO8Y NOCMPOEHUs SKOHOMUUECKOL,
noAUMUYECKOll, NPABOBOLL CUCHEMbl 20CY0apcmad.

B 1. 8 aToro xe mucema BAC P®D chopmynnu-
pOBaJl MO3ULIMIO O TOM, UTO «HecoOadeHue UHo-
CMPAHHBIM HOPUOUMECKUM AUUOM NOPAOKA 0000peHUs
KPYNHBbIX COenoK, NpedyCMOMPEHHO20 €20 AUYHbIM
3aKOHOM, He ceudemenbcmayem o0 Hnpomueope’ul
nybauunomy nopsoky Poccuiickoii Pedepayuu npu-
BHAHUS U NpUedeHus 6 UCNOAHeHUe UHOCMPAHHO20
cy0ebH020 Uau apoumpaicHo20 peuleHus, 6biHeCeHHO-
20 no mpebo8aHu, OCHOBAHHOMY HA HEUCHOAHEeHUU
KoHmpaeenmom maroi coeaku». Ilogxonm BAC P®
BBITJISIIUT JIOTUYHBIM, ITOCKOJIBKY M OJOOpeHME
KPYITHOM CIEJIKU, ¥ IPU3HAHUE €€ HEeJCCTBUTEIb-
HOI B CBSI3U C OTCYTCTBHEM O00PEHMST HAXOIUTCS
B cepe KOMIETEHIIMN JOJLKHUKA U €ro aKIMoHe-
pOB, a He KpeauTopa. B maHHOM KOHTEKCTe peyb
MOXET MATH O HapyLIEeHWU CaMHUM JIOJDKHUKOM
MOPSIIKa OJOOPEHUST CIEJIKM B COOTBETCTBUH C €TO
JIMYHBIM 3aKOHOM, HO HHKaK HE O HapylICHUM
(dyHIaMEHTaAIBHBIX ITPaBOBBIX Hauasl PD.

BmecTe ¢ TeM KOJMYECTBO CYIeOHBIX aKTOB,
B KOTOPBIX CYIbl OMHOBPEMEHHO CChIIAIOTCS Ha M0~
3ULIMIO BBICHICH CyIeOHO MHCTAHIIUKM U TYT Ke ¢
WTHOPUPYIOT, TPOJ0JIKaeT pacTu. M3 onpeneneHust
B OIlpeesieHre KOIMMPYEeTCsT OMMH M TOT XKe Iapa-
rpad: «H3 codepicanus peuwieHus He yCMampueaemcs,
umo [apobumpadsic, cyd] uccaedosan 0oKymeHmol, H00-
meepocoarouje 0000peHUe 8blleyKa3aHH020 002080~
Pa KaK KpYynHou c0eaku u 8 Mamepuaisl Hacmosuezo
deaa makux 0oKazamenvcme He npedcmasaeHo, Kpome
moeo, 6 peuleHuu He uccaedo8an 80npPoOC 0 HAcmynie-
HUU HebNa2onpUsmMHbIX nocaedcmaull ona [eduncmeen-
Hoeo yupedumens, axkuyuonepa] obujecmea, 6 cesa3u
C uem, Npu3HaHue u npueedenue 8 UCNOAHeHUe MAK020
peuteHus 6ydem npomueopedums nyoaUUHOMY NOPAOKY
Poccuiickoii @edepayuu»?. DTy LUTATY MOXKHO HANTU

BO MHOXECTBE CYJIeOHBIX aKTOB®, 1 BCE OHM OCTaB-
JICHBI B CUJIE BBIIIECTOSIIMMU MHCTAHIIMSIMU.

OTBeT Ha BOMPOC, MO KaKoW MPUYMHE CYI0M
npejuiaraeTcs Mmogo0HOe MpUMeHeHe HOPM TIpaBa,
HaXOAWTCS 3a TpeAcsiaMu IOpUINYECKON TUIOCKO-
ctu. Ilpu Gosiee TIIATEIBHOM W3YYEHUU CYIEOHBIX
aKTOB CKJIAJbIBACTCSl BIEYATICHME, YTO OTKa3HbIC
ONnpenecHUS BBIHOCITCS B OTHOIICHUM 3asiBiie-
HUII YKPAaMHCKUX KPEAUTOPOB, KOTOPHIE TOTYUMIN
pelieHusT 0 B3bICKAHUU 3aJ0JKEHHOCTH C POCCUT-
CKMX JOJDKHUKOB, B yacTHOCTU, B MKAC mpu TTITT
YkpauHbl, X03ACTBEHHOM cyne XapbKOBCKOI 00-
JlacTu, Xo3siicTBeHHOM cyze I. Kuesa.

B oTHolIeHUY MHBIX apOUTPaXKHBIX MHCTUTY-
LI WU TOCYIapCTBEHHBIX CY/IOB CTOJIb MaCCOBBIX
OTKAa30B B ITPU3HAHUY U TTPUBEICHUY B UCTIOJHEHUE
pelleHuii Ha OCHOBAaHMM MacllTaba CIejJKu He Ha-
omonaetcsa. HanmpuMep, MOXHO cocliaThCsl Ha IMO-
craHoBieHrne MAC MoCKOBCKOTO OKpyTa oT 23 aB-
rycta 2013 roma mo memy Ne A40-16783/13-52-177
(peurenue JIOHTIOHCKOTO MEXTYHAPOIHOTO TPETEi-
ckoro cyna, LCIA) u mocraHoBieHue ApOUTpaskHO-
ro cyia MockoBckoro okpyra ot 22 nekabps 2017
roga o ey Ne A40-244188/16 (peinenue Mexay-
HapOAHOTo apOUTPaKHOTO cyna nmpu MexkmyHapoI-
Hoii Toprosoii nanare, ICC). XoTa B HUX JOJKHU-
KU CChLIAJIUCh HAa OTCYTCTBUE O00PEHHUS JOTOBOPA
KakK KpPYIHOM CHECNKM, TOCCYIbI, MPUACPKUBASICH
no3uunu, u3noxenHoit BAC P®, He Hauu Hapy-
eHus myoamyHoro nopsiiaka PO.

W mpakTukyonyM opucTaM, W CYAbsSIM XO-
POIIIO U3BECTHO, YTO OlIEHKA apOMTPasKHBIM CYJIOM
MOCJAEACTBUI MCITOJTHEHUSI MHOCTPAHHOTO Cyne0-
HOTO WJIM apOUTPaXkKHOTO peIlIeHUs Ha IpeaMeT
HapylleHusl TMyoJuyHoro mopsinka P® He moyk-
Ha BECTH K €ro ImepecMmoTpy no cyujecmsy. OnHaKo
B BBIIIENIEPEUYMCICHHBIX OTKA3HbIX CyAeOHBIX aKTax,
10 CYTH, BBIHECEHHBIE PEIICHMS ObLIU MEPEeCMOTPE-
Hbl. Poccuiickuii cyn BHeapuics B cepy OlLeHKU
00CTOATEBLCTB CIIOpa U MTPUMEHUMBIX HOPM TIpaBa
— CHayajla He COIJIACMBIIWCH C TeM, KaK apOuTpbI
WIM CYAbU PACCMOTPEIN Je0 (He UCCIeNoBaIu Ha-
JIMYMe OO0PEHMSsI, HE TaJIM 9TOMY OIIEHKY), a 3aTeM

2 Hesepuas nynkmyayus gopmyauposku coxpanena. — [pum. peo.

3 Cm., nanpumep, onpedenenus om 12 nosops 2018 eooa no deay Ne A40-221986/18, om 29 nosops 2019 eooa no deny
Ne A40-221976/18, om 13 utons 2018 2o0a no deay Ne A40-63575/18, om 6 uroas 2018 2oda no deny Ne A40-77102/18,
om 30 utons 2018 eo0a no deny Ne A40-77123/18 u om 30 anpeas 2019 eoda no deny Ne A40-64817/19.
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MPpUAS K BBIBOMY, YTO TOCJECICTBUS TOJKHBI OBITH
JIS1 aKIMOHEPOB JOJDKHUKA HEOJaronpusiTHbIMMU.
ITpu aTOM B pe3yabTaTte OTKasza JOKHUK OKa3bIBa-
€TCS B BBIMTPBIIIIC: OH MOJYYWJ TOBAp WU YCIYTy
Y HE OIJIaTWJI UX, a CYJl BCTaJl Ha €r0 CTOPOHY, OCBO-
00/MB OT yIJIaThl J0JITA.

Cpoku

CTOUT OTMETUTh W Pa3JIUYHBIA TMOIXOA K OLEHKE
YBAXUTEJIBHOCTY TIPUYMH TIPOMyCcKa YKPAaUHCKUM
KPEIUTOPOM CpOKa OOpallleHUsI B POCCUNCKUIA To-
CyIapCTBeHHBIN cyd. Bo3bMeM 1St iprMepa onpe-
neneHue oT 28 Hosopst 2018 roma mo memy Ne A40-
221992/18. B naHHOM fene YKpauHCKUIA KpeauTop
00OCHOBBIBAJI TMPOIMYCK CpoKa OOpallleHUsI BOOPY-
>KEHHBIM KOH(JIMKTOM Ha BOCTOKE YKpauHbI, U3-3a
KoToporo kpeautop ¢ 2014 roga ¢ TpyIioM MOT BECTH
CBOIO JIESITEJIBHOCTh, €My OBLIO CJIOXHO ITONacThb
B CBOW O(UC M MOJYYUTh JOCTYI K JOKYMEHTaM.
Cyn He TIpY3HAJ JaHHbIE TPUYMHBI YBaXKUTEIbHbI-
MU M HE BOCCTAaHOBUJI CpOK. [ocymapCTBEHHBIE CYIbI
KazaxcraHa B aHajJOrMYHON CUTYallMd MPU3HAIA
yKa3zaHHbIC TPUYMHBI YBaXKUTEIbHBIMU, BOCCTa-
HOBWJIM CPOK W TIPUBEIN B UCIOJHEHUE PEIIeHUS
MKAC nipu TIIIT YkpauHsl.

PesroMupyst BBIIIEU3TOKEHHOE, CIAEAYET MPU-
3HaTh, YTO 10 U3MEHEHHS B3aMMOOTHOIIIEHU MEeX-
Iy CTpaHaMW HE CTOUT OXUAaTb OT POCCUICKHUX
TOCYIapCTBEHHBIX CYIOB IPYroro Mmoaxofa B OTHO-
IIEHUN TIPU3HAHUS W TIPUBEICHMSI B HUCIIOJHEHUE
peleHui, BBIHECEHHBIX YKPaMHCKUMU apOUTpaka-
MM U CyAeOHBIMU MHCTAaHIMAMU. OTHAKO TPAKTUKY-
IOII[1e IOPUCTHI 00sI3aHbl YUUTHIBATh CETOIHSIIHUE
peanuu Uit BBIPaOOTKM 3(h(PEKTUBHOUN CTpaTeruu
1O B3BICKAHMIO 3aI0JKEHHOCTH 10 PEIIEHUIO0 MEX-
JIYHApOJHOI0 apOUTpaXxa U MHOCTPAHHOTO Cy/a.

NMpakTukKa cynoB YKpauHbl

TeHneHIIMY pa3BUTHUS YKPAUHCKON CyaeOHOI MpaK-
TUKUW, HaMpoOTHUB, BecbMa OOHaaexuBaromue. Tak,
paccMaTrpuBasg BOIMPOC O TPU3HAHUUA U WCIIOJTHE-
HUM apOUTpaXKHBIX PEIICHUI B JeaaX O B3bICKAHUU
CPEACTB C YKPAMHCKUX JOJDKHUKOB B TIOJIB3Y POC-
CUIACKMX KpeauTOpoB, BepxoBHBIN cym (BbICIINI
CyIeOHbBIN opraH YKpanHbl) BbICKA3aJICs OMHO3HAU-

HO: BKIIIOYCHUEC KPpEAUTOPA (I/IJ'II/I CBA3aHHOI'O C HUM
JTI/IHa) B «CaHKIIMOHHBLIC» CITMCKU, KaK 1 CJIOKMBIIIA-
ACAd MOJIMTUYCCKad Cutyaluud, HC MOI'yT CJIY>KHMTh OC-
HOBaHUCM IJId OTKasa B IIPU3HAHUUN ap6I/ITpa)KHOFO
pelucHuA. N nosunus BCpXOBHOFO cyaa B TaKMX 1€~
JJaX ¢ TCUCHUEM BPEMCHM OCTACTCA HEU3MEHHOM.

CaHKUMUN He OTMEHSAIT
[OroBOpeHHoOCTEN

[MpuBeneM npumMep: B Jieie O MPU3HAHUM PEIICHUS
MKAC npu TIIIT P® or 2016 roga mo McKy poc-
cuiickoro AO «ABua-®3]/I-CepBuc» K YKpamHCKO-
My TOCYIapCTBEHHOMY aBUACTPOUTEIBHOMY TIpe[i-
npustuio TAXK «Aptem» (meno Ne 761/46285/16-11
B TIPOM3BOJACTBE YKPAaWMHCKUX CYAOB) CyI IepBOi
WHCTAaHLIMU OTKa3ajJ B MPU3HAHUU U TPUBEACHUU
B UCITOJTHEHME DPEIIeHUsT apOUTpaka MPOTUB yKpa-
WHCKOTO JIOJDKHUKA, TTOCKOIbKY KOHEUHBIMU MOJTY-
yaTeasIMU CPEACTB MO JAHHOMY PEIICHUIO SBIISIIOT-
cq KOMIIaHMM, KOTOpbIE TMOAMANAl0T Mo/ JAeHCTBUE
cankiuit. Cy OTMETHIT, YTO UCTIOJTHEHUE TAKOTO ap-
OUTPaKHOTO pelIeHUs OylIeT MPOTUBOPEUNTh CAHK-
IIMOHHOW MOJUTUKE YKpauHbl M CYIICCTBYIOIIUM
OrpaHUYEHMSIM, HAIPaBJICHHBIM Ha MPOTUBOACH-
CTBUE BbIBEJICHUIO KAIlMTAJIOB 3a MPEeAe/Ibl YKPauHbI.

BepxoBHBIN cyn YKpauHbBl OTMEHUJ 3TO pe-
IIEHUE, YKa3aB B TOCTAHOBJICHUM OT 5 CEHTSOPS
2018 roma, 4to caM 1o cebe (pakT MHKOPIIOpAIIUU
KpenuTopa Ha TEeppUTOPUM TOCYJapcTBa, IIpU-
3HAaHHOTO YKpauHOW arpeccopomM, He MOXET OBbITh
OCHOBaHWEM i1 HEWUCITOJTHEHUSI JIOTOBOPHBIX
00513aTeIbCTB, a apOUTpaXKHOE pEIIeHUEe HE IPOo-
TUBOPEUYUT TYOJIUYHOMY TOPSIAKY YKpauHBI: OHO
KacaeTcs MCKIIOYUTETbHO YKPAUHCKOTO AOKHUKA
KakK OTHEJIBHOTO IOPUAMYECKOrO JHUIa U CaMOCTO-
SITEJIbHOTO yYaCTHUKA XO3SMCTBEHHBIX IPAaBOOT-
HoureHuii. [ToaToMy Takoe pellleHUEe pacrpocTpa-
HSIET CBOE JICMCTBUE TOJIbKO Ha TAaKOTO JOJKHUKA,
He Tocsiras Ha He3aBUCUMOCTh 1 TePPUTOPHUATBHYIO
1IeJIOCTHOCTB TOCY/1IapCTBa, KOHCTUTYIIMOHHbBIE TTpa-
Ba U cBOOOABI. BepXoBHBIN cyd yKa3ai, 4To Heobo-
CHOBAHHBIM OTKAa3 B MPU3HAHUU apOUTPaXKHOTO pe-
LIEeHUsT OYAeT SABISATHCS CBOETO pojaa 0JOKMPOBKOM
TAKOTO PEIICHUS, UCKYCCTBEHHBIM HOPMATUBHBIM
OapbepoM, UTO abCOJIOTHO HEIOMYCTUMO C TOUYKU
3peHUs MEXKIYHApOJIHOTO MpaBa.
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Eie ogHUM TpUMeEpOM MOXET CIYKUTb AEJIO
00 otmeHe pemeHus MKAC VYkpauHbl B jAene
no ucky Czechoslovak Export Ltd. Kk ykpauHcKoMy
I'TT «KoHOTOICKMiII aBUapeMOHTHBIN 3aBoj “ABU-
aKOH”», KOTOpO€ ObLIO MHUIMUPOBAHO YEHICKUM
pokHukoM B 2018 roay (memo Ne 796/134/2018
B MIPOU3BOJACTBE YKPAaMHCKUX cynoB). Yelrckoe 1op-
JINIIO OTMEYaJIo, YTO COINIACHO PEIIeHUIO0 apOuTpa-
’Ka ¢ Hero ObUTa B3bICKaHA cyMMa INTpadHBIX CaHK-
LM 3a HEUCITOJHEHUE 00513aTe/IbCTB IO MOCTaBKe
YKPAaWHCKOMY TPEANPUATHIO-KPEAUTOPY 3arda-
CTeit JUIsl IPOM3BOACTBA BepToJieToB. [Ipu aToM ap-
OUTPaXKHBIN CyNI, MO MHEHUIO YEIICKON CTOPOHBI,
HE y4JeJs, YTO HEUCITOJHEHUE €10 00s3aTesIbCTB 00-
YCJIOBJICHO TEM, YTO €IMHCTBEHHBIM TTPOU3BOINTE-
JIEM TaKUX 3amJacTeil iBIsieTCs I0pUaANYecKoe JIUI0
B Poccuu, Bxoasiiee B cocTaB KOHIIEpPHA, OTHOCH-
TEIbHO KOTOPOTO YKPAMHCKMM TPAaBUTEJbCTBOM
BBEJIEHBI CAHKIIMU. ApOUTPaXKHBIN Cy/, TIO CJIOBaM
Czechoslovak Export Ltd., momkeH ObLT MPUHSITH
BO BHMMAaHUE, YTO €CJIM Obl KOMMaHUS MCITOTHUIA
CBOM 00s13aTEJILCTBA MO MOCTABKE, TO KOHTPATreHT
Mnpuoopesl Obl TOBap B HapylleHUE 3aKOHOIATETb-
CTBa YKpauHHBI.

BepxoBHBIi cyn (Kak ¥ Cy[1 TepBO MHCTAHIIMK)
B yKa3aHHOM JieJie TTOCYUTAJI apTyMEHTHI JTOJDKHUKA
0 HapylIeHUU TMyOIMYHOro MopsaaKa YKpauHbl He-
HaJJIeXKaIMMU, OTMETUB B CBOEM ITOCTAHOBJICHUU
ot 10 suBaps 2019 roga, uto oOCTOSATENBLCTBA, YCTA-
HOBJIGHHBIE apOMTpPakKHBIM PpEIIEHUEM, KacaloTcsl
HUCKJIIOYMTETbHO JIOTOBOPHBIX TMPABOOTHOIICHUM
CTOPOH M HE UMEIOT OTHOIIEHMS K OOIIECTBEHHBIM,
SKOHOMMYECKMM M COILIMAIbHBIM OCHOBAaM TOCY-
JapcTBa, a camMo pellleHue apOuTpaxka He BBIXOAUT
3a Mpeesibl TOroBopa MEXIy CTOPOHAMMU.

JIlpyrass WHTepecHas TIO3MIMs BbICKa3aHa
B ITpoIoJKaloIeMcs ceituac aesie o MpUu3HaHUU eIle
onHoro pemeHuss MKAC mnipu TIIIT P® B crniope
10 MCKY YK€ YITOMSIHYyTOro poccuiickoro AO «ABu-
a-PBJI-CepBuc» 0 B3BICKAHUU CPEIACTB C YKpa-
MHCKOTO TOCYJapCTBEHHOIO aBUACTPOUTEBbHOTO
npeanpusatus «Aptem» (neao Ne 824/100/19 B mipo-
M3BOJICTBE YKPAMHCKUX CY/IOB).

Tak, KueBckuii amnemsILMOHHBINA cyn (mei-
CTBYIOIIMIA B TAaKUX JejIaX KakK Cy/ MepBOi MHCTAH-
LIMM) B CBOEM ompeaeeHun ot 6 ceHTsiopss 2019
rojga OTKJIOHWJ apryMeHThl O BO3MOXKHOM Hapy-
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IIEHUN TyOJIMYHOTO TIOpSiIKA HCMOJHEHUEM pe-
IIEHUST B MOJIb3Y JIKIA, MUHKOPIOPUPOBAHHOTO «Ha
TEPPUTOPUM TOCydapcTBa-arpeccopa», U OTMETHII,
YTO YCTAHOBJICHHBIE YKPauHOW CaHKIIUU HE OCBO-
00XXIAI0T YKPAMHCKUX TOJKHUKOB OT MCITOJTHEHMS
00513aTeJIbCTB 110 3aKJIIOUEHHBIM XO3SIHCTBEHHBIM
JIOTOBOpaM.

B To ke BpeMs cyn ykasaj, 4TO CaHKIIMU HO-
CAT BpPEMEHHBII XapakTep, a MOTOMY MX MPUMEHEe-
HUE XOTS U He OCBOOOXAACT OT MCIOJHEHUS 00sI-
3aTeJIbCTB, OJHAKO MOXET CIYXXUTh OCHOBaHUEM
JUTSl OTCPOYKU WJIM TTPUOCTAHOBJIECHUST UCTIOTHEHUS
COOTBETCTBYIOIILIETO pellieHUsI apouTpaxa. [1pu aTom
MPUOCTAHOBJICHNE UCITOJTHEHUST WM BO3/epKaHUe
OT IPUHYIUTETbHBIX MEP B3BICKAHUSI CPEICTB OTHO-
CATCS K KOMITETEHIIMM MCITOJTHUTEIbHON CITYXOBbI,
a JUIsd cyda TIpMMEHEHME CaHKIIMK He OCHOBaHUE
JUISI HeTIPU3HAHUS pellieHUsT apOuTpaxa. YKazaHHOe
petenue BepxoBHBIM Cy/ioM MoKa He TepecMaTpu-
BaJloCh.

TakuMm oOpa3oM, Ha (hOHE CJTOKHOU MOJTUTHYE-
CKOI1 00CTAaHOBKM YKPAUHCKUE CY/Ibl I€MOHCTPUPY-
I0T B3BEIIEHHBIN TOIXO0J, OLIEHUBass BOBMOXHOCTD
HapylleHus MyOoJUYHOTO MTOPSAKA BCAEACTBUE TIPU-
3HAHUS apOUTPAXKHBIX PEIICHUI B MOJb3Y Kpeau-
TOPOB, K KOTOPBIM T€M WJIX MHBIM 00pa3oM mpume-
Hs10TCS caHKIMU. OCHOBHBIM MOCBIJIOM B JJAHHOM
ciydae SIBJIIeTCS TO, YTO CAHKIMU HOCST BPEMEH-
HBII XapakTep M He JOJKHBI MPEMsATCTBOBATH MPU-
3HAHUIO apOUTPaXKHBIX pEIIeHU (XOTS U MOTYT
BJIMSITH HA UX UCTTOJTHEHUE).

AHanM3 CyllecTBYIOIIEH TPaKTUKU yKpa-
MHCKUX CYIOB MO3BOJISIET CAEJaThb BBIBOL O TOM,
YTO, HECMOTPS Ha CYIIECTBYIOIILYIO MOJUTUYECKYIO
CUTYyalnIo, 0apbepOB HA YT K MPU3HAHUIO B YKpa-
WHE apOUTPaKHBIX PEIICHUI B MOJIb3y POCCUNCKUX
KPEIUTOPOB HE CO3/1aeTCsl.

NMpakTuka cypos
KasaxcTaHa

Mg Ka3zaxcTaHCKON CyneOHON TMpakTUKU CJI0-
KMBIIASICS TIOJIMTMYECKAs CUTyallMsl WHTepecHa
TE€M, UYTO CYIbl, HE BbIpaxass NMpeayOoeXKacHHOCTU
WIM TIpEAB3SATOCTM B JenaxX, KaKuM-JIu0o obpa-
30M 3aTparuBalolnX TeMy KOH(IMKTa Ha BOCTOKE



VYKpanHbI, TeM He MeHee NPU3HAIOT JTaHHBII KOH-
GIUKT KaK 00CTOSITEIbCTBO, MPEMNSITCTBYIOLIEE OCY-
IIECTBJCHMIO TIpaBa Ha OOpallleHNe B CY/I.

Tax, omnpeneneHussMu Crienuaan3upoOBaHHO-
o 9KOHOMUYECKOTIO cyna I. AJIMaThl OT 5 neKaodps
2018 roma mo meny Ne 7527-18-3-12/476, ot 12
nexabpst 2018 roma mo gemy Ne 7527-18-3-12/540,
ot 4 amtpeist 2019 roga mo mery Ne7527-19-3-12/118
yIOBJETBOPEHBI XOAaTaliCTBa B3bICKATENSI O BOC-
CTAHOBJIEHUU TIPOIYIIEHHOTO MPOIEeCCYyalbHOTO
cpoKa JIJIs MoJa4Yr 3asIBJICHUS O MPUHYAUTCIHLHOM
KUCITOJITHEHUM apOUTPaKHBIX PEIIeHUI, BbIHECEH-
Heix MKAC npu TIIIT Ykpaunbl. B3bickatenb,
B YACTHOCTH, yKa3all, YTO B CBSI31 C BOOPYKEHHBIM
KOH(MIMKTOM 1 OOCBBIMHU AEHMCTBUSIMUA Ha TEPPUTO-
puu JloHeukoil u Jlyranckoit obysacteit YKpauHsl,
a TakKe TMOCJEeAYIOIUM MPOBEIeHUEM aHTUTEPPO-
PUCTUYECKOM OIepallMi Ha JaHHOW TepPUTOPUU
€ro X031 CTBeHHAsI IeSITeIbHOCTh HA TEPPUTOPUU T.
JloHenka OblIa MOJHOCTBIO Mapajin3oBaHa Ha Mpo-
TSDKEHMU HECKOJIbKMX JIeT. B3bickaTeab He MoOr
MOJYYUTh JOCTYI K MECTY OCYIICCTBICHUS Jes-
TEJIbHOCTU M K JOKYMEHTAILIMM, TTO3TOMY HE MOT
00paTUTBLCS B CYI.

War in Ukraine by Tatyana Tkachuk on Flickr, CC license BY 2.0.
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B Kazaxcrane mopsiiok NMpu3HaHUSI U TIpUBe-
JEHUS B UCMOJHEHNE MHOCTPAHHBIX apOUTPaKHBIX
pelIeHnit TOCTaTOYHO JMOepajieH IO CPaBHEHUIO
CAPYTUMMU IOPUCIUKIIUSMU. PellieHNsI MTHOCTPaHHBIX
apOuTpaxeil MPU3HAIOTCA U MPUBOIAATCS B UCITON-
HeHue cynamu Pecnyonuku KaszaxctaH mpu Hailu-
YU MEXAYHAPOIHOTO I0roBopa. TakuM J0TOBOPOM
siBsieTcss KoOHBeHIIMST O TIPU3HAHWUM U TIPUBEICHUN
B MCTIOJIHEHWE MHOCTPAHHBIX apOUTPaXKHBIX pele-
Huit (Heto-Mopk, 1958 roxm), k kotopoit Kazaxcran
npucoenuHWICS 4 okTa0pst 1995 roma*.

B cnyvae ecnu penieHre WHOCTPAHHOTO ap-
OUTpaxa He UCTIOJTHEHO TOOPOBOJBHO B YCTAHOB-
JIECHHBIE CPOKHU, CTOPOHA apOUTPaXKHOTO pa3dupa-
TEJbCTBA, B MTOJIb3Y KOTOPO BHIHECEHO pEIlIeHUE,
BIIpaBe OOpATUTHCS C 3asIBJICHUEM O €ro MPHUHY-
JUTEILHOM HCITOJHEHUU B CY/ MO MECTY HaXOX-
JEeHUS MOJKHUKA JUOO0 MO MECTy HaXOXIACHUS
MMYIIECTBA JOJDKHUKA (€CIM MECTO HaXOXIECHMS
JOJIXKHUKA HEU3BECTHO).

[NepeueHb TOKYMEHTOB, KOTOPbIe HEOOXOAUMO
MPUJIOXKUTh K 3asiBJIeHUIO corjacHo cT. 503 Ipax-
JAHCKOTO TpoliecCyallbHOTO Koaekca Pecrnydomuku
Kazaxcran (I'TIK PK), cooTBeTCTBYeT TpeOOBaHUSIM

* Ykas Ilpezudenma Pecnybauku Kazaxcman om 4 okmsaops 1995 . Ne 2485 «O npucoedunenuu Pecnybauxu Kazaxcman
Kk Koneenyuu o npuznanuu u npugedeHuu 6 UCNOAHeHUe UHOCIMPAHHbIX apOumpasichsix peuienuii 1958 eoda».
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cT. 4 KoHBEHLIMU U BKJIIOUYAET JOJKHBIM 00Opazom
3aBEPEHHBIN MOMIUHHUK apOUTPaKHOTO pelIeHUs
WIN JOJDKHBIM 00pa3oM 3aBEPEHHYIO €ro KOMUIo,
MOJJTMHHOE apOUTPaKHOE COIJIAIIEHWE WU TOJXK-
HBIM 00pa30M 3aBepeHHYIo ero Konutwo. Eciu apou-
TpaxkHOE pellIeHWe WM apOUTpaKHOE CoTJallleHue
COCTaBJICHBl Ha MHOCTPAHHOM $I3bIKE, HEOOXOIMMO
MPEeICTaBUTh 3aBEPEHHBI MepeBOa JIOKYMEHTOB
Ha Ka3aXCKUU WU PYCCKU SA3BIK.

B cootrBetcTBUM ¢ Toit ke cT. 503 T'TIK PK 3a-
SIBJIEHUE 00 MCMOJHEHUU apOUTPaKHOTO pEelIeHUs
JIOJKHO OBITH MOJAHO HE MO3AHEE TPEeX JET CO JTHS
OKOHYaHHWS CpoKa J0OpOBOJBHOTO WCIIOTHEHUS
apOuTpaxkHoro penreHus. [IpormycK ycTaHOBJIEHHO-
ro CpoKa, HapsiAy ¢ HeMpeACTaBIEHUEM TPEOYeMBbIX
JIOKYMEHTOB, SIBJIIETCSI OCHOBAaHWEM JIJISI BO3BpaIlle-
HUS CyIOM 3asiBlcHUS 0e3 paccMoTpeHus. Bmecte
C TE€M I10 XOJIaTaliCTBY B3bICKATEJS CYl BIIPaBE BOC-
CTAaHOBUTH CPOK Ha MOJauy 3asiBJICHUS 00 UCITOTHE-
HUM apOUTPaKHOTO PEelIeHUs, €CJIM HAWAET TPUYIU-
HBI IPOIMYCKa YKa3aHHOTO CPOKa YBaXKUTEIbHBIMU.

B I'TIK PK HeT yeTKMX KpUTEpUEB IsT TIPU-
3HAHUSI MPUYMH YBAXKUTEJIbHBIMU, MTOBTOMY CYIbI
JNeCTBYIOT IO CBOEMY yCMOTpeHuIo. Ha mpakTuke
YBaXXUTEAbHBIMU TIPU3HAIOTCS MPUYMHBI, KOTO-
pble MOBJIEKJIM TPOMYCK MPOLECCyaIbHOTO CpOKa
HE TI0 BUHE 3asBUTEJsA, — B YaCTHOCTHU, OOCTOSI-
TeJIbCTBA HEIPEOIOJIUMON CUIIbI, K KOTOPHIM B 3a-
KoHomaTenbcTBe KazaxcTtaHa OTHOCSTCSI BOGHHBIE
JIIEVICTBUA.

Ha Hux 1 cocnasicst B3bIcKaTe b B YIIOMSIHYTOM
BBbIIIIE Jieje, 0OOCHOBBIBAs MPOITYCK CpOKa IS Ha-
yajia pazoupareinbctBa. KazaxcraHckas KoMmaHUs
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-TOJDKHUK C JTAaHHOM TTO3WIMEl He coriacuiach.
ITo ee MHeHMIO, B3bICKATEb HE TPEACTABUI JOKA-
3aTeJIbCTB  TTPOJOJIKUTEILHOCTH  (hOPC-MaXKOPHBIX
00CTOSITEILCTB. B 4acTHOCTH, OJDKHUK YTBEpKAa,
YTO B3BICKATEIIO CJIeAYyeT MPEAOCTaBUTH CIPABKY
ToproBo-NpOMBIIIJICHHON TMagaThl YKpauHbI, MOMI-
TBEPXKIAIONIYI0O Hayajo U 3aBeplieHue (JInbo mpo-
JOJIKEHUME ) BOGHHBIX JIEWCTBUIA Ha BOCTOKE CTPAHBI.
Cyn rocuuTall Takue TpedoBaHUsI HEOOOCHOBAHHbI-
MM 1 TIOJIep3KaJl TOBOJbI B3bICKATESI O TOM, YTO Be-
JeHWE BOCHHBIX IeliCTBUI Ha TeppuTopuu JJoHerka
MOXKET CUMTAThCSl OOIIEM3BECTHBIM OOCTOSITEb-
cTBOM, KoTopoe B cuty cT. 76 I'TIK PK He moutexxut
JIOKa3bIBAHUIO.

HomxHuK obxkamoBan onpeneiaecHus Crenua-
JIM3UPOBAHHOTO 9KOHOMMYECKOTO cyda I. AJIMaThbl
B BbIlIeCTOANICH MHCTaHIIMU. OIHAKO amneuIsim-
OHHBII Cya ToAJepKald BBIBOABI HUXKECTOSIIETO
cylla U OCTaBUJI ompeaeaeHus 0e3 usMeHeHus. Ta-
KMM 00pa3oM, CpOK Ha Iojady 3asiBIeHus 00 uc-
MOJHEHUN apOUTPaXKHBIX pellleHUi ObIT BOCCTa-
HOBJIEH CYIOM, a pelieHus, BeiHeceHHble MKAC
npu TIIIT YkpauHsbl, ObUIM IPU3HAHBI U TIPUBEIE-
HBI B UCTTOJTHCHHUE.

ITonaraem, 4To chopMyIUpoBaHHAS CYAOM
MO3UIIMS B OTHOIIEHUY MPU3HAHUS BOCHHBIX JIEii-
CTBUII Ha BOCTOKE YKpauWHBbI B KavyeCTBE YBaxKu-
TEeJbHOW TMPUYMHBI JUIS MPOIMYyCKa Ipolieccyaib-
HOTO CpOKa, a TakKXe B KaueCTBe OOIIEU3BECTHOTO
00CTOSTENbCTBA, HE TOJJIEXKAIEro JOKa3bIBAHUIO,
SIBJIIETCSI CyIEeOHBIM TIpElieNeHTOM, Ha KOTOPBIH
MOHO CCBLIAThCS B CIIOPAaX MEXKIY Ka3aXxCTaHCKU-
MU U YKPAaUHCKUMU KOMIAHUSIMU.
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UCIMOJIHUMOCTb APBUTPAXHbIX
COINALUEHNUN B CNNYYAE
BAHKPOTCTBA CTOPOHbI CINMOPA:

KYOA OABUXKXETCA CYOAEBHAA
NMPAKTUKA?

KoHcmanumuH AHmMoHokK
Maadowuli topucm Baker
McKenzie

Kanuranu3m 6e3 6aHKpPOTCTBA — BCE PABHO UTO XPUCTHAHCTBO
0e3 mpercrnoaHei.
Dponx bopman, amepukanckuii acmponasm u OuzHecmeH

BsepneHue

He cexpert, uTo B mocienHUe HECKOJIBKO JIET POCCUIICKasi SKOHOMHUKA Tepe-
>KMBAET JTOBOJIbHO CEpbe3HbIe UCTTBITaHUS. [lepie oTpacin MpOMBIIIJIEHHOCTH
JINXOPAIUT BCJEA 3a MOJUTUYECKUMU TTOTPSICEHUSIMU, KPYIHEHIINEe UTPOKU
PBIHKA BBIXOISIT U3 POCCUICKMX aKTUBOB!, a MHOTHE (DJlarMaHbI BYEPAILITHETO
JIHS OODBSIBIISIIOT O OAHKPOTCTBE?.

HeratuBHble sBIEHUS SKOHOMUKM HEW30EXKHO CKa3bIBalOTCS Ha TpaBe
W I0pUIAYECKOM ITpaKTHKeE: 3a MOCJIeTHME HECKOJIBKO JIET 0aHKPOTHAsI Harpy3Ka
Ha CyIbl YBeJTMUMBaeTCs (CYIIEeCTBEHHO BhIPOCa yaeJbHasl 0JISI CIIOPOB MO Ae-
JlaM 0 OaHKPOTCTBE CPEIr CITOPOB, KOTOPBIE paCCMaTPUBAIOTCST apOUTpaKHbI-
MU cyfiamu). B 1iejoM 6aHKpOTHAs TeMaTrKa Bee valle (hMryprupyeT B TOBECTKE
IHs 10prcToB?, Jlaxe B TAKMX, Ka3aJI0Ch ObI, TaJIeKUX OT OAaHKPOTCTBA €IIIe B He-
JlaBHEM MPOIIIOM cepax, KaK ceMeifHOe 1 HacJeICTBEHHOE MPaBO, aKTUBHO
pa3BuBaeTCsl OAHKPOTHBINM 3;eMeHT?. He oboliia 3Ta TEHIEHIIMS TTOCIeTHUX
JIET U MEXXIyHapOIHbIN apouTpax. B yacTHOCTH, 3aTparuBaeTcst UCIIOJTHUMOCTh
apOUTpakHbBIX (TPETENCKUX) COTJIAIIEHU ] B Cilydae 0aHKPOTCTBA CTOPOHHI.

! Hanpumep, yxod General Motors uz Poccuu, wupoxo oceéewasuiuiics ¢ npecce. URL:
https://www.rbc.ru/ins/business/18/03/2015/55099ce89a 79475a0ff759d 1.

2 Hanpumep, o6ankpomcmeéo bTA-Banxka, URL: https.//www.rbc.ru/business/07/0
6/2017/59377fad9a79477c5¢669921;  Mexucnpobanka, ~ URL:  http://rapsinews.ruy

arbitration/20171229/281496869.html; epynnet JFC, URL: hitps://www.kommersant.
ru/doc/3780745; «Tpancaspo», URL: https.//tass.ru/ekonomika/4557881; a makoice
xomnanus Utair, naxodswascs na epanu 6ankpomcmea, URL: https.//www.bbc.com

russian/features-47416860.

SURL: https://pravo.ru/story/209019/ ?desc_emb=.

* [locmanosaenue naenyma Bepxosnoeo cyoa P® om 25 dexabpa 2018 eoda No 48
«O HeKOMOpbIX BONPOCAX, C8A3AHHBIX C OCOOCHHOCMAMU (POPMUPOBAHUS U PACHpedeseHUs
KOHKYPCHOU Maccul 8 0eaax 0 OaHKPOmMcmee paicoan».
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Hctopuyeck B POCCUIICKON IOpUIMYECKON
MPaKTUKE BBIACISUIOCH IBE CUTyalliM, B KOTOPBIX
CyJIbl OLIEHUBAJIA BO3MOXKHOCTD TIepeaTh CITOp, CBS-
3aHHBIN ¢ 0AHKPOTOM, B TPETEHCKUI CY/I.

B nepBoM cityyae pedb MIeT O CUTyalllu, B KOTO-
poii 0AHKPOT BBICTYIIA€T OTBETYMKOM. MHoOTHE mpa-
BOIIOPSIIKY TTPU3HAIOT, YTO TaKUE CIIOPHI, 32 HEKOTO-
PBIMU MCKJITIOYCHUSMU, HE MOTYT OBITh ITPEAMETOM
apOUTpaKHOTO pa3dupaTebCTBa, TO €CTh SIBJISIOTCS
HeapouTpabenbHbIMI®. B Poccum Takoe orpaHmye-
HHe apOUTPaOeTbHOCTH YCTAHOBJIEHO B IT. 1 4. 6 CT.
27 ATIK PO.

Bo BropoMm ciydyae 6aHKpPOT BBICTYIAE€T HE OT-
BETYMKOM, a hcTiioM. Hanmpumep, y 6aHKpoTa-ucTia
MOTYT OBITh JEOUTOPHI, HE PACCUYMTABIIMECS C HUM
3a TOBaphl, pabOTHI U yCIyTy. B3bIicKuBast nedutop-
CKYIO 33J0JDKEHHOCTh C TaKWX JIWL, OaHKpPOT-HC-
Tell IPEIbSBISIET CBOM TPeOOBaHUS BHE paMOK Jeja
o GaHkpoTcTBe®. Ha mepBbIii B3MIsAA, OAHKPOTHBIM
CTaTyC UCTIIA HEe OyAeT BIUSTh Ha UCITIOJTHUMOCTD ap-
OUTpaXXHOTO (TPETECKOro) COMIallIeHUs, TTOCKOIb-
Ky TIOJI00HbBIE JiejTa He oXBaThiBaloTes M. 1 4. 6 cT. 27
AIIK P®, Tak Kak He SBJISIOTCS JSJIOM O 0aHKPOT-
ctBe. OMHAKO UCITOJTHUMOCTh apOMTPaKHOTO CoTia-
IIEHUsT MOXET OBbITh OCJIOKHEHA TeM, UYTO Y OaHKpPO-
Ta, B CUJIy €0 HECOCTOSITEIbHOCTH, HE OyIeT CPelCTB
Ha OIuIaTy apOMTpaXkKHBIX PaCXOJIOB, a pacCMaTPUBATh
JIe0 (a 3HAYUT, UCTIOMHSTH apOUTPaKHOE COoTrJialle-
HHE CTOPOH) OeCIJIaTHO apOUTPHI BPSII JIU OYAYT.

OTMeTM, 4TO WHOCTpaHHbBIE TPABOIOPSIKU
MO-pa3HOMY OTHOCSTCSI K 3TOMy Bompocy. B gact-
HocTH, B AHmnuY U [lIBeniuy Heoriata TpEeTeMCKOro
cbopa (apOUTpaXkHBIX PAaCXOJI0B) HE BJIEUET Heaeli-
CTBUTEJILHOCTA W HEUCIIOJTHUMOCTH apOUTPaXKHOTO
corjlalleHusl, Haln4rie KOTOPOro, Mo o0uieMy mpa-

BUWJIY, MIPETSITCTBYET OAHKPOTY OOPaTUTHLCS C UCKOM
B TOCYIapCTBeHHBIN cyn. B To Bpemst kKak B Iepma-
Hun, CIIA n OUHASHINM OTCYTCTBHE y OaHKpOTa
BO3MOXHOCTH OIUIaTUTh apOUTPakKHbBIN COOp B psile
caydyae MOXKET OTKPBITh JOPOTy IS pa3pelieHust
criopa B TOCYIapCTBEHHOM cye’.

B Poccuu k HacTosilieMy MOMEHTY CJIOXKWJIAaCh
cyneOHasl MpaKTHUKa, COMIAaCHO KOTOPOW TshKesoe
(buHaHCOBOE TOJNIOXKEHME OaHKpOTa camMo Mo cede
HE CBUJIETEILCTBYET O HEMCITIOJTHUMOCTH apOuTpax-
HOTO COTJIAIIEHUSI, XOTS U MOXKET TIPUBECTU K TaKO-
MY PEILICHUIO, €CJIM UCTELl BHIMOJHUT MOBBIIIEHHBIN
CTaHJAPT JTOKa3bIBAHUS CBOEH HEIJIaTeXXeCITOCOOHO-
CTH JIJISI OTUIAThI apOuTpaxa.

OnHako WMEHHO Ha WCClIeI0BaHUU (bUHAH-
COBOT'O MOJIOXKEHUST OAHKPOTa CyIbl CTABUJIA TOUKY
B BOITpOce 00 UCITOTHUMOCTH apOUTPaKHOTO COoria-
menus. Cama mo cebe apOUTPadEILHOCTL CIIOPOB
Mo McKaM OaHKPOTOB K CBOMM JODKHUKAM paHee
He MojiaBajlacb cOMHeHuo. HampoTtus, U B poc-
CUICKOW TOKTpUHE®, M B CyIeOHOI MpaKTHKe’ OT™Me-
4yajoch, YTO MPU3HAHUE MCTIA OAHKPOTOM U Haxe
OTKPBITUE KOHKYPCHOTO TIPOM3BOICTBA HE CBUJE-
TEJCTBYIOT O HEIEWCTBUTEIIBHOCTU WM HEUCITON-
HUMOCTHU apOUTPaKHOTO COTJIaIlIeHUS.

PaccMoTpuM, B KakoM HampaBICHUM IBUKETCS
cyneOHasl mpakThka o0 MCIOJHUMOCTUA apOUTpax-
HBIX COTJIAlIEHU I 7151 TOJDKHMKA-0aHKpOTa.

O630p cynebHOM NpaKTUKHU

HBa roma Hazan B neae OOO «Peamyc-T» mpo-
B OO0 «I'CE Kpacc» (manee — geno «Peanyc
T») BepxoBHbiit cyn P® BbicKazancsi B TOJb3Y
TOTO0, 4TO (PaKT TSIKEJOro (prHAHCOBOTO TOJIOXKE-

5 «B obwem eude apbumpabesbHocms — 3mM0 O00ONYCMUMOCMb Nepedayu Cchnopa Ha paspeuieHue MexdcoyHapoOH020
Kommepueckoeo apoumpaica» (Mexcoynapoonuiii kommepueckuii apoumpayic: Yueonux / C. A. Abecaodse, T. K. Andpeesa,
B. H. Anypos u dp.; ome. ped. T.A. JIynaesa; nayu. peod. O. 0. Ckeopuyos, M. IO. Caspanckuil, I'. B. Ceéacmbsnos. 2-e u30.,
nepepa6. u don. CII6.: Pedaxyus scypranra « Tpemetickuii cyo»; M.: Cmamym, 2018. Boin. 9).

¢ Cm. onpedenenue Bepxosroeo cyda P® om 27 mapma 2015 eoda no deay Ne A41-20010/2014.

7C nooxodamu UHOCMPAHHBIX NPABONOPAOK08 MONCHO O3HAKOMUMBCA 8 nucbMe Apoumpancroii Accouuauuu ¢ Bepxoeruiii cyo
PD om 29 urons 2017 20da no deay Ne A56-13914/2016. URL: https.//arbitration.ru/upload/medialibrary/693/amicus4.pdf.

8 Meorcdynapoonwiii kommepueckuii apoumpaxc: Yueonuk / C. A. Abecadse, T. K. Andpeesa, B. H. Anypoe u dp.; oms. peo.
T. A. Jlynaesa; nayu. ped. O. FO. Ckeopuos, M. 0. Caspanckuii, I. B. Cesacmosnos. 2-e u3sd., nepepab. u don. CIIo.:
Pedaxyus ncyprana «Tpemeiickuit cyo»; M.: Cmamym, 2018. Boin. 9.

? [locmanosaenue Tpunaduamozo apObumpaicHozo aneitsauuonno2o cyda om 3 cenmsadps 2015 eoda no deay Ne A56-
752072015, nocmanogaenue PAC Mockosckoeo okpyea om 18 uroas 2014 eoda no deny Ne A41-66081/13.
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HUS caM Mo cebe He MOXET CBUIETEIbCTBOBATH
0 HEUCHOJHUMOCTU apOUTPaKHOTO COTJallle-
Hug'", B poccUiicKoil IOpUIMYECKOI JTUTEPATypE
paHee yxe ocBelllajcs MOAXo., 3aHAThI Bepxos-
HBIM cymoM'!.

Oo6crositenbcTBa nena  «Pemmyc-T»  cBomm-
quck K caenytomemy. OOO «Peauyc-T» obpatu-
JIoCh B ApOUTpakHbI MHCTUTYT TOProBOil majgaThl
CroxkronapMa (SCC) ¢ uckom k OO0 «I'CE Kpacc»
10 IOTOBOPY, COAepKallleMy apOUTPaKHYIO OTOBOP-
Ky. BMmecTe ¢ mpocbk0oii 00 apdbuTpaxe KOMITaHUS
«Penuyc-T» Takke MOINpocuyia OTCPOUYMUTH YILIATy
PErUCTPaIllMOHHOTO cOOpa, COCJIaBIIMCh Ha TSKe-
Jioe (priHAHCOBOE TTOJIOXEeHWE. ApOUTPaK OTKIOHUI
npoch0y 00 apouTpaxe, MOCKOIbKY PermameHT Ap-
outpaxnoro uHctutyta TTIC He mpeaycMaTpuBaeT
OTCPOYKY OIlJIaThl perucTpaloHHoro coopa. He
Halinsa moanepxku B apourpaxe, OO0 «Penuyc-T»
obpatuiock ¢ uckoM K «I'CE Kpacc» B poccuiickmit
TOCYIapCTBEHHBIN CYI.

ITo xomataiicTBy OTBeTUMKA CY/A TEPBOM WH-
CTaHIIMU OCTABUJ MCK 0€3 pacCMOTPEHUs Ha OCHO-
BaHuM 1. 5 4. 1 cT. 148 AITK P®, couts apOutpaxk-
HOE coIJIallleHue AeHCTBUTEIbHBIM U UCTIOJTHUMBIM.
ITocie oTMeHBI CyneOHOro akTa B aneUIIUMOHHOMN
WHCTAHIIMY CYJ OKpyTa, a 3aTeM U BepXoBHBI Ccy/
OCTaBUJIY B CUJIE CYIeOHBIN aKT MepBOil MHCTAHIIUU
00 OCTaBJICHUM MCKa O€3 pacCCMOTpPEHUsI.

e |/|C[10/THIMOCTb COITIALLEHNI B CJTYYAE BAHKPOTCTBA | AHAJIUTUKA

BepxoBHBIN cyn MOATBEPAWI TTO3ULIMIO HIKE-
CTOSIIIIUX CYI0OB, OTIPABUBIINX UCTIIA B apOUTpax,
yKazaB, 4To (akKT TsKeJIoro (prHaAHCOBOIO ITOJIO-
>KEHUs caM Mo ce0e HE MOXET CBMIETEIbCTBOBATH
0 HEUCITOJTHUMOCTH apOUTPaKHOTO COTJIAlIeHUS.
OpHako BMecTe ¢ TeM BepXoBHBII Cya OTMETWII,
YTO TIPU OINPEIEICHHBIX OOCTOSATENbCTBAX — Ha-
MpuMep, B COCTOSTHUM 0aHKPOTCTBA — TsIXkKesnoe pu-
HaAHCOBOE TOJIOXKEHUE BCE-TaKW MOXKET CTaTh Ipe-
MSITCTBMEM JUTSI PACCMOTPEHMST MCKa B apouTpaxe'?.
B kavectBe mnpuMepa MOJOOHBIX OOCTOSITEIBCTB
BepxoBHBIii cya TpuBe IpeIHaMEPEHHOE CO3TaHUE
PYKOBOJCTBOM KOMITAHUY TSIXKEJIOro (PUHAHCOBOTO
MOJIOKEHUS WCTIA, HE MO3BOJISIONIETO eMy obOpa-
TUTHCS C UICKOM B apOUTPaXK.

K MomeHnTy paccMmotpenus nena «Pemuyc-T»
B IPaKTUKE POCCUNACKUX TOCYTapCTBEHHBIX CYIOB
(mpenmytrectBeHHO ¢ 2016 Toma) yXe CIOXWIACH
MPOTUBOPEUYMBAST TTO3ULIMS IO BO3MOXHOCTHU Tepe-
JlaBaThb CITOPBI B apOUTpaX MpPH TSLKEIOM MaTepUaib-
HOM TToJ10XKeHUU uctia. OmHU cyabl He TPUHUMAN
apryMEHT O TSKeJIOM (PMHaHCOBOM ITOJIOXEHUU HC-
TIIa B KaueCTBE OOOCHOBAaHWS HEMCITOJJHUMOCTH ap-
OUTpaXkKHOTO CoTIallleHus®, Ipyrue e, HalPOTHUB,
COITallIAJIMCh C UCTLIAMU, BO3PaKaBIIUMU IMPOTUB
repeaayu aena B apoutpax ',

B 1iesiom aHanu3 cyneOHOM MpaKTUKK TTOKa3bI-
BaeT, YTO 10 BbIHECEHUS ompeneaeHus BepxoBHO-

10 Onpedenenue Cydebnoii koaneeuu no sxoHomuueckum cnopam Bepxosnoeo cyda P® om 12 uras 2017 eoda no deay No
A56-13914/2016.

" Yeockun C. B. Omcymemeue cpedcme Ha onaamy apoumpaxca — He no6oo 051 UHOPUPOSAHUS apOUMPAICHOL 02060PKiL,
Kpome KpaiiHe UCKAUUMeNbHbIX caydaes. Kommenmapuu sxcnepmos (A. B. Kozsmenko, A. K. Kanrdvibaes, M. A. Kyavkos,
H. Ilempuk, E. A. Tpycosa) // Tpemeiickuii cyo. — 2017. — Ne 3; Boneuna B. A. Bausnue nexeamiu 0eHedslcHblx cpedcme
Ha UCNOAHUMOCMb apoumpan)cHo2o cozaauenus // Onvimol yusuaucmuuecko2o ucciedosanus: coopnuk cmameii / M. H.
Axumosa, B. A. Bonreuna, A. A. Ipomos u dp.; pyk. aém. koa. u oms. ped. A. M. llupeunom, H. b. Illepoakos. M.: Cmamym,
2019. Boin. 3; Mypanose A. H. @axm msaicenoeo GuHaHco8020 NOA0NCEHUs CIMOPOHbI — KOMMEPYECKOU 0peaHu3ayul He
Modicem cam no cebe c8uUAemenbCcmeo8ams 0 HeUCNOAHUMOCMU apoumpanicHo2o coenauenus. Kommenmapuii k onpedenenuro
Cydebroii koanreeuu no sxonomuueckum cnopam BC PO om 12uras 2017200a Ne 307-2C17-640// Becmuuk 3K0HOMU4ECK020
npasocyous Poccuiickoii @edepayuu. — 2017. — Ne 10.

2 [Ipumeuamenwvro, umo OO0 «Peduyc T» He Haxoounocb 6 cocmosHuu OAHKPOMCMEA 60 8PeMs PACCMOMpPeHus 0ead.
Coenacro dannvim Dedpecypea, Kk Hemy maxice He 0bia0 npedssasAeHO 3aa6AeHUe 0 NPUSHAHUU OAHKPOMOM.

3 Hanpumep, nocmanoenenus Apoumpasxcnoeo cyoa Mockoeckoeo okpyea om 30 nosops 2016 eoda no deny No A40-
133649/2016 u om 18 aseycma 2016 2o0a no deny Ne A40-247482/2015, nocmanosaenus Jleeamozo apoumpaicHo2o
anennayuonroeo cyoa om 2 urons 2017 2oda no deay Ne A40-221950/16, om 2 mas 2017 20da no deay Ne A40-9420/17 u om
10 gpespans 2017 200a no deny Ne A40-182654/16 u dp.

" Hanpumep, nocmamnosaenus Apoumpaxcroeo cyoa Mockoseckoeo okpyea om 2 mapma 2017 eoda no deay Ne A40-
150070/2016 u om 1 mapma 2017 2oda no deny Ne A40-117090/2016, nocmarnoéaenue Cedomoeo apoumpanicHo2o
aneansyuouHoeo cyoa om 14 urous 2016 eoda no deny Ne A45-25363/2015 u dp.
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ro cyga no aeny «Peauyc-T» OOJBIIMHCTBO CYIOB,
npakTudecku 70%, OTKIIOHSITU JIOBOIBI UCTIIA O He-
HCTIOJIHUMOCTU apOUTPaKHOTO COTJIAIICHUs BBUILY
€ro TSKeJIoro (PMHAHCOBOTO TMOJOXEHUS U MPU3HA-
BaJll apOMTPaKHOE COIIAallleHWe HCIOJHUMBIM',
MoHO TakKe KOHCTaTUPOBaTh, UTO MOCJIE MOSIBIIC-
Hus mo3uuu BepxoBHoro cyna no neny «Pegnyc-T»
MPOILIECHTHOE COOTHOIIEHWE e, 3aBEePIIUBIINXCS
OCTaBJICHHUEM MCKa OaHKpOTa K €ro KOHTPAreHTY
0e3 pacCMOTPEHMUS, OCTAJIOCh TPUMEPHO Ha TOM XKe
yposHe: 70—75%"°.

Ilpy 5TOM wuHTEepecHa apryMeHTallusl WHCT-
1I0B-0aHKPOTOB B OOOCHOBaHME HEUCIOJHUMOCTHU
apOMTpakKHBIX COrJallleHWil Ha ocHoBe naena «Pe-

naHuit 6e3 KaKoW-I1M00 HaleXXabl Ha BOCCTAaHOBJIE-
HHUE 10 KOMITAHUM ¢ aKTUBaMM U/UIW MOTEHUMAb-
HBIMU MHBecTopamu'’. Kpome Toro, caMu pacxombl
Ha apOUTpaxK MOTYT OBbITh Pa3IMYHBIMU — JOCTATOY-
HO CPaBHUTb pa3Mepbl TOHOPAPOB apOUTPOB B pa3-
HBIX apOUTPaKHBIX MHCTUTYTAX, HAUMHAsS C POCCUIA-
ckoro MKAC mipu TTIIT PO,

IToHuMast 310, TIEpEeYNCINM OCHOBHBIE TOBO-
IIbI, BBIIBUTAIOIIIUECS CTOPOHAMMU B CTy4yae TSDKeJO-
ro (hpMHAHCOBOTO TTOJIOXEHMST MCTLA MPU PacCMO-
TPEHUM BoMpoca 00 NUCTIOTHUMOCTH apOUTPakKHOTO
COIJTALIEHUST MEXIY UCTIIOM U OTBETUMKOM.

1. JloBonbl B MOABL3Y HeucnosHumocmu apou-

TPa>KHOTO COTJIAllIEHUS:

nuyc-T». B nene «Peauyc-T» cyn yrnmomsiHya OyK-
BAJIbHO OJHOU CTPOKOIi, YTO COCTOSIHME OaHKPOT-
CTBa MCTUA MOXET ObITh OCHOBaHWEM JJIsI BBIBOJA
O HEUCIOJHUMOCTH apOUTPaKHOTO COTJIAIIECHUSI.
[Tpencrasasiercst, oMHAKO, YTO HE BCSIKOE OAHKPOT-
CTBO JOJDKHO CTaHOBMTBCS OCHOBAaHUEM [JISI BBI-
BOZIa O HEHMCIIOJIHUMOCTU apOUTPaKHOTO corJjalle- .
Hus. Benb y pa3HbIX 0aHKPOTOB MOXET OBITh pa3HOE

UMYILIECTBEHHOE TOJIOXXEHUE — OT «ITYCTBhIX» KOM-

* OTKa3 apOuTpaxa (TpeTeickoro cyma)
B PaCCMOTPEHUM JieJia B CBSI3M C HEYILIa-
TOI perucTpaloHHOTo cOopa 10 MpeIb-
SIBICHUST ICKA B TOCYIapCTBEHHBIN cym'®
(XOTSI BTO M He SBISIETCS pelIaloNIIM
bakTopom?);

OTCYTCTBUE B TIpaBUJax apOUTpaXKHO-
TO MHCTUTYTa BO3MOXHOCTH OTCPOYUTH
oIjIaTy apOUTPaKHBIX PACXOI0B?';

5 B 11 u3 16 pewenuii cyobl 8bICKA3GAUCH 8 NOAL3Y OMBEMUUK08, 3ASGUBULUX 0 PACCMOMPEHUU CNOPA 8 apoumpaxice.

6 B 8 uz 14 pewrenuii cyovt 6bicKa3aaUCh 8 NOAb3Y OMEEMUUKOS, 3ASAGUSUIUX 0 PACCMOMPEHU CROpa 8 apdumpanice.

7 [Ipumeuamenvrut credyrouue npumepst. Eduncmeennwiii coocmeennux 6anka «boavwas Boaea» uz noomockoernoii JlyoHo!
Onee Mapmuinos enec 13,3 man py6. 6 KOHKYpcHYr maccy 6auka, 8 pezyasmame ACB paccuumanocs co écemu kpedumopamu,
URL: https://www.klerk.ru/bank/articles/65609/. Hneecmop noeacun 5,7 mapd py6. dosea GaHKpomsuieics myp30Hbl
«bupiozosas Kamynv» 6 Anmaiickom kpae, URL: https.//politsib.ru/news/33916-bankrotstva-ne-budet-biruzovaa-katun-
vyplatila-mnogomillionnyj-dolg. Capamosckuii npeonpunumamens Illarea Cyrabepudsze naanupyem noaHOCMbIO HO2ACUMb
doneu bankpomsaueeocs Capamosckoeo 3a600a pe3epsyapHvlX MemarioKoHCmpyKyuil 6 pazmepe 6oaee 1 mapo pyo., URL:
https://om-saratov.ru/novosti/24-august-2017-i52287-investor-nameren-pogasit-dol.

8 K npumepy, npu cymme cnopa 6 1 man doan. paccmompenue cnopa 6 MKAC npu TITIT PO mpems apoumpamu oboiidemcs
6 38 moic. doan, @ Benckom mexncdynapoonom apoumpaxciom uenmpe (VIAC) — ¢ 96,5 moic., a ¢ Mexucdynapoonom
apoumpaxcrom cyde ICC — ¢ 141 moic.

P [Tocmanoenenus Apoumpascrnoeo cyoa Mockoeckozo okpyea om 31 uions 2018 eoda no deay No A40-213660/2017, om 2
mapma 2017 200a no deny Ne A40-150070/2016, om [ mapma 2017 2oda no deny Ne A40-117090/2016 u om 28 ¢hespans
2017 eoda no deay Ne A40-138188/2016, nocmanosaenue Cedbmoeo apoumpaicHoeo aneatsiyuoHno2o cyoa om 14 uwons
2016 eoda no deay No A45-25363/2015.

2 B kauecmee npumepos, ede cyOvl He NPUHABAAU APOUMPAJICHOE COAAUIeHUe HeUCNOAHUMbBIM, HeCMOMps HA OMKA3
mpemeiickoeo cyoa 8 paccmompeHuu deaa 06e3 Ynaamel MpemelcKoe0 U pecucmpayuonHo20 coopa, cM. onpedeneHue
CyoebHotl Koaneeuu no sxoHomuueckum cnopam Bepxosroeo cyda P® om 12 urons 2017 200a no deay Ne A56-13914/2016,
nocmawoenenus Jeesmoeo apoumpadicnoeo aneatsiyuornno2o cyda om 10 gespans 2017 eoda no deny Ne A40-182654/16,
om 8 Hos0ps 2016 2oda no deny Ne A40-113022/16 (ananroeuunsie smomy deay: nocmarosaenus Jeesamoeo apoumpaicHoeo
anennayuontoeo cyoa om 1 nosbps 2016 cooa no deay Ne A40-113047/16, om 31 okmsabps 2016 eoda no deay No A40-
150030/16, om 28 okmabps 2016 coda no deny Ne A40-103896/16).

2 [Tocmanoenenue Apoumpaxcroeo cyoa Mockosckoeo okpyea om 31 utons 2018 200a no deay No A40-213660/2017,
nocmanoenenue Cedomoco apoumpaixichoeo aneaisyuonnoeo cyda om 14 urons 2016 eoda no deny No A45-25363/2015.
Oonako Hekomopbie cyObl OMKaA3bI8AAUCH YHUMbBIEAMb IO 00CMOAMENbCIB0, NOCKOAbKY CIOPOHbL COAACOBANU NPUMEHEHUE
COOMBEMCMBYIOU4e20 PeNaMeHma: cmM. Nocmanogaerue Jleeamoeo apoumpaicHoeo aneairsayuonnoeo cyoa om 10 gespars
2017 200a no deny Ne A40- 182654/ 16.
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CYIIIECTBEHHBI OOIIMI pa3mep apou-
TPaXHBIX PACXOIOB M WHBIX CBSI3AHHBIX
C apOuTpaxkeM pacxomoB, HaIrpuMep
orulata YCIyI IOPMCTOB M 3KCIEPTOB
v ip.22;

CBeleHUST 00 OTCYTCTBUU JEHEXKHBIX
CPEICTB Ha cyeTax UcTia?® (0IHAKO CYIbI
OTMEYaloT, YTO caMU T0 cebe JTOKYMEH-
ThI 00 OCTaTKe M IBMKCHUM JEHEXKHBIX
CPEINCTB He SIBISIOTCS HaIeXalluMI
1 OECCIIOPHBIMU 0KAa3aTeIbCTBAMU He-
BO3MOXKHOCTH OTUIATUTH apOUTpaxk>*);
CBeJIeHUsT 00 aKTUBAX U ITacCUBax u3 Oyx-
rajJTepcKoro OajlaHca MCTHA (ITPEeBBIIIe-
HME MMEIOIINXCST JOJITOB HaJl CYMMOM eTo
AKTUBOB/UMYILIECTBA)%;

CBeJICHUST O BO30YKIIEHUY UCITOTHUTEITb-
HBIX TPOW3BOJCTB B OTHOIIEHUU MCTIIA
B CBSI3U C HEUCITOJIHEHUEM UM CYIeOHBIX
aKTOB B JOOPOBOJILHOM TOPSIAKE?;
CBEJICHUST O HEBO3MOXKHOCTH TTOTyYSHUSI
KpeaIrTa Ha OTIaTy apOUTPaKHBIX U MHBIX
CBSI3aHHBIX C apOUTpakeM pacxoaoB (Ha-

e |/|C[10/THIMOCTb COITIALLEHNI B CJTYYAE BAHKPOTCTBA | AHAJIUTUKA

MpUMep, OTKa3bl 0AHKOB 10 3asIBJIEHUSM
HCTLA-0aHKPOTAa O Bblgauye Kpeaura)?’.

JoBoabl B TMOJIB3Y UCHOAHUMOCMU apOV-
TPaXKHOT'O COMIALLIEHUS:
* HeoOpallleHMe WCTIA IPeIBapuUTEIIBHO

B apOUTpax (TPEeTEeMCKUl Cya) C UCKOM
U, KaK CJIeJCTBHE, HEAOKAa3aHHOCTh TOTO
(dakTa, 4TO TpETEMCKUI Cyd OTKazal
Obl B PACCMOTPEHUU CTIOpa MO MOTHUBY
HeOIIaThl apOUTPaXKHBIX PAaCX0OI0B2;
HayaJbHas CTalusl TIPOLeaypbl OaHKPOT-
cTBa (HaOJIOOEHME) U, KaK CJeACTBUE,
OTCYTCTBUE YCTAHOBJICHHOI pelleHUueM
Cy/ia HeIJIaTekeCIOCOOHOCTH UCTIa%,
TOTOBHOCTh OTBETYMKA WM WHOTO JIMIIA
OIUTAYMBATh PACXOIbBI UCTLIA HA apOUTpax™’;
TOTOBHOCTh OTBETYMKA YMEHBIIUTh pac-
XOJbl Ha apOuTpax (Harpumep, corjia-
COBaTh PaCCMOTPEHUE CIopa HE TpeMs,
a OJHUM apOUTpoM U ap.)3';
BO3MOXHOCTb ~ YCTYMIKM  TpeOOBaHMSI
10 JIOTOBOPY € apOMTpa>kHBIM coTrJalle-
HHMEM TPeTbeMY JIIY>Z;

2 [Tocmanoeaenue Apoumpaxcrozo cyoa 3anaono-Cubupckozo okpyea om 19 aneaps 2018 2oda no deay Ne A81-4101/2016.
23 [locmanosnenus Apoumpasicrozo cyoa Mockosckozo okpyea om 31 urons 2018 200a no deny Ne A40-213660/2017, om 28
mapma 2018 eoda no deay Ne A40-125370/2017, om 2 mapma 2017 coda no deny Ne A40-150070/2016, om 1 mapma 2017
20da no deay Ne A40-117090/2016 u om 28 ghespans 2017 cooa no deay Ne A40-138188/2016.

2 [locmanoenenus Jleesimoeo apoumpaichozo aneanayuornoo cyda om 22 uroas 2019 eoda no deny Ne A40-88550/2019, om
12 anpeas 2019 eoda no deny Ne A40-228417/18, om 18 okmsaops 2018 eoda no deay Noe A40-69156/18 u om 6 peepans 2017
200a no deay No A40-152234/16, nocmanoeaenue Tpurnaduamoeo apobumpaiicHoeo aneatsiyuorHHo2o cyda om 16 pespans
2018 200a no deny No A56-46142/2017.

% [Tocmanosaenue Apbumpasicroeo cyoa Mockosckoeo okpyea om 2 ageycma 2019 eoda no deay Ne A40-16719/2019.

% [Tocmanosaenue Apoumpasicroeo cyoa Mockosckoeo okpyea om 31 uroas 2018 eoda no deny Ne A40-213660/2017.

27 [Tocmanosaenue Apoumpasicroeo cyoa Mockoeckoeo okpyea om 31 uroas 2018 eoda no deay Ne A40-213660/2017.

2 [Tocmanoeaenue Apoumpancrozo cyoa I[losoaxcckozo okpyea om 15 aneaps 2018 200a no deay Ne A65-10623/2017,
nocmawosnenue Apoumpaxcrozo cyda 3anaono-Cubupckoeo okpyea om 19 sneaps 2018 2o0a no deay Ne AS1-4101/2016,
nocmawnoenenus Jleesamoeo apoumpanicrozo aneansyuonnoeo cyoa om 18 oxmsops 2018 eoda no deny Ne A40-69156/18 u om
6 ghespans 2017 e00a no deay Ne A40-152234/16, nocmanosnenue Tpunaduyamozo apoumpaicHoeo anestsiyuoHHo0 cyoa
om 16 geepans 2018 2o0a no deay Ne A56-46142/2017.

¥ [Mocmanoenenus leesmoeo apobumpaicno2o aneaiayuontoeo cyda om 22 uroas 2019 eoda no deny Ne A40-88550/2019
u om 12 anpens 2019 eoda no deay Ne A40-228417/18, nocmanoenenue Tpunadyamoeo apoumpaicHoeo anestsiyiOHH020
cyoa om 16 ghespans 2018 2o0a no deny Noe A56-46142/2017.

3 [Tocmanoenenue Apbumpaicrnozo cyoa Mockosckozo okpyea om 20 cenmsbps 2018 2oda no deny No A40-175297/2017,
nocmatoenenue Jlegsimozo apoumpanicHoeo aneaisyuonnozo cyoa om 22 uroas 2019 eoda no deay Ne A40-88550/2019.

3! [locmanoenenus Jessmoeo apbumpaicrno2o aneaiayuontoeo cyda om 22 uroas 2019 eooa no deny Ne A40-88550/2019
uom 12 anpeas 2019 2o0a no deay Noe A40-228417/18, nocmanosnenue Tpunadyamoeo apoumpasscHoco aneitsyuoHH020
cyda om 16 gpespansn 2018 eoda no deny Ne A56-46142/2017.

32 [lTocmanoeaenue Tpunaduyamozo apoumpaxcro2o aneatsiuuornnozo cyoa om 16 geepanrn 2018 200a no deny Ne A56-
46142/2017, nocmanoenenus Jeeamoeo apoumpaicHo2o aneatsiyuonHozo cyoa om 22 uroas 2019 eoda no deay Ne A40-
8855072019, om 12 anpens 2019 2oda no deay No A40-228417/18 u om 8 nosops 2016 eoda no deay Ne A40-113022/16
(ananoeuunvie 3momy 0eay: NOCManoéAeHus Jeesmoeo apoumpaicHo2o aneatsiyuorno2o cyoa om 31 okmsops 2016 2oda no
deny Noe A40-150030/16 u om 28 oxkmsabps 2016 eoda no deay Ne A40-103896/16).
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* HaJu4yMe aKTUBOB, KOTOPHIE MOXHO pe-
aJu30BaTh ISl OIUIAThl OyaylIuX apOu-
TPasKHBIX PACXOI0B UCTIIA>,

Cynpl YYUTHIBAIOT CTaAu0 OAHKPOTCTBA MCT-
112, OJTHAKO BTO HE SIBJSIETCS pelaloimmnM hakTopoM
MPU BBISIBJICHUU TSKENOT0 (hMHAHCOBOTO TIOJIOXKE-
HUST U 1iejieil HEMCTOJHUMOCTU apOUTPasKHOTO
cornamieHusi. B yacTHOCTH, yXe Mocjie BEIHECEHUS
peiteHust no neny «Pemuyc-T» cymbl ymoBJI€TBO-
pSJIM XOIaTalCTBO O Mepeaavye cropa B apOMTpax
KaK Ha CTaauM HaOoAeHUs UCTIa*, Tak U Ha CTa-

MY KOHKYPCHOTO IPOU3BOJACTBA>.
AHanu3 cyaeOHOM MpaKTUKW IMOKa3bIBAET,
YTO WCTIY, KaK TpaBUJIO, CIOXHO A0Ka3aTh Acii-
CTBUTEJIbHYIO HEBO3MOXKHOCTb OOpallleHUsI C MC-
KOM B apOMTpaxX B CBSI3W C HEXBATKOM JCHEKHBIX
cpenctB. OCOOEHHO CJIOKHO BBIMOJIHUTH CTaH-
JapT JOKa3bIBaHMS, KOTAA MCTELl MPeABapUTEIbHO
He oOpaliajics ¢ MCKOM B apOUTpaxK W/Uu OTBET-
YUK TMPEACTABISET J0Ka3aTeJbCTBa B IOJb3y BO3-
MOXHOCTU HaWlTU cpeacTBa Ha apOUTpaxk JMOO ro-
TOB TIOMTU HA YCTYIKU U COKPATUTh apOUTpakKHbIC
pacxoibl UcTHa (HampuMep, YMEHbBIIUB KOJTUYECTBO
apOUTPOB, aBAHCUPOBAB YaCTh PACX0I0B 1 T.1.). Ta-
KM 00pa3oM, HexXBaTKa JEHEXHBIX CPEACTB Y MC-
TLIa HA MHULMUPOBAHUE apOUTpaka XOTb U MOXKET
MPEIsSITCTBOBAaTh HAMpaBJICHUIO Jejla U3 Trocyaap-
CTBEHHOTO CyJa B apOMTpaXx, OIHAKO HE SBISIETCS
CaMOJ0CTaTOYHBIM JI0Ka3aTeIbCTBOM HEBO3MOXHO-

CTU 00OpaTUThCS B apOUTPaXX B COOTBETCTBUU C ap-
OUTPaXHBIM corialieHueM. B aToM nmo3uius cynoB
nocie nena «Penuyc-T» noctatouyHo enMHOOOpa3Ha.
OpHako OTAENbHBIE CYIbl TIONUIM Jajiblie
M MOCTaBUJIN UCTIOJJHUMOCTD apOUTPaXkHOTO COTrJia-
IIEHUST B 3aBUCUMOCTh OT caMoTo hakTa HaXOXIe-
HUS MCTIA B TIpolieaype 0aHKPOTCTBA, TO €CTh B 3a-
BUCHMMOCTb OT €ro OaHKpPOTHOIO CTaTyca, BBbIHECS
3a CKOOKM BOMPOC HAJW4Ms y MCTIA MUMYIIECTBA
JUTSL OTJIATHI PACXOMIOB, CBS3aHHBIX C apOUTpaKeM.
B YaCTHOCTH, CYILIeCTBYET MHEHHE,
YyTO OAHKPOTCTBO — 3TO MYyOJMYHAs MpoOleaypa,
B Jieje 0 0aHKPOTCTBE Ha3HAYaeTcsl apOMTpakKHbBIM
VIIPABJIAIONINNA, KOTOPBIA NEMCTBYET B MHTEpPECaAx
KpPEeAUTOPOB, MOJDKHMKA M oOlecTBa. Takum 00-
pa3oMm, Bce, YTO MPOUCXOIUT C OAHKPOTOM, MOXKET
3aTparuBaTh MHTEPECHI TPETHUX JIMII, TPEXIE BCe
KPeIUTOPOB NOKHUKA-0aHKpoTa’™.
KoHueHTpaiyst myOIMYHbIX 3JEMEHTOB YXkKe
JABHO cTajla KpaeyroJbHbIM KaMHEM [IJIsi OTHe-
CEHMSI TeX WJIM HHBIX CIIOPOB K HeapOUTpabesb-
HbeIMY. B 4acTHOCTH, B MOCJEIHME TOAbI CTABUJIACH
oI cOMHeHHe™® apOouTpabeTbHOCTh CITOPOB U3 J0-
TOBOPOB, 3aKJOYeHHBIX 1Mo DenepaibHOMY 3aKO-
Hy oT 18 utona 2011 roga Ne 223-P3 «O 3aKkynkax
TOBapoOB, PadOT, YCIAYT OTACIbHBIMU BUAAMU IOPU-
audeckux guily. OmHako BepXxoBHBINM cyld B UTOTe
yKazajl Ha apOuTpabeIbHOCTh TaKMX CITOPOBY, a CT.
45 ®denepanbHoro 3akoHa ot 29 aekadps 2015 rona

33 [Tocmanosaenue Apbumpanicroeo cyda 3anaono-Cubupckoeo okpyea om 19 sneaps 2018 200a no deay Ne A81-4101/2016,
nocmawoenerue Jlegamoeo apoumpa’dcHoeo aneinsiyuorHoeo cyoa om 8 Hosops 2016 eoda no deay No A40-113022/16
(ananoeuuHbvle SMomy deay: nocmanosaerus Jeeamoeo apoumpaicHo2o aneinsyuornHoeo cyda om 31 oxkmsabps 2016 eoda no
deny No A40-150030/16 u om 28 okmsabps 2016 eoda no deay Ne A40-103896/16).

3 [locmanoenenue Jlegamoeo apbumpaiicHoeo aneaisyuontoeo cyoa om 22 uroas 2019 eoda no deay Ne A40-88550/2019
u om 12 anpeas 2019 cooa no deay Ne A40-228417/18, nocmanosaenue Tpunadyamoeo apoumpasicHozo aneaisyuoHH020
cyda om 16 gpespansn 2018 200a no deay Ne A56-46142/2017.

¥ [Nocmanoenenue Apoumpaxcroeo cyoa Mockosckoeo okpyea om 20 cenmsaops 2018 eoda no deay Ne A40-175297/2017,
nocmanoenenue Apoumpasxcroeo cyoa Ilogonxcckoeo okpyea om 15 aneaps 2018 eooa no deay Ne A65-10623/2017.

3 [locmanoeaenue Apoumpaxcroeo cyda Mockosckoeo okpyea om 2 aseycma 2019 eoda no deny Ne A40-16719/19.

37 Fwe ¢ 2011 200y Koncmumyuyuonnotit cyo ¢ nocmanoéaenuu om 26 mas 2011 2ooa No 10-11 ykaszan na 603moxucHocmo
3aKoHodamens, ucxods uz Heobxodumocmu obecneueHus 0ANAHCA HACMHBIX U NYOAUMHBIX UHMEPECO8, UCKAUAMDb U3
Kpyea apbumpadenbubix me uau uHble Cnopbl, NPUOSL K 861600y 00 0MCymcmeuu nyoauuHo20 31eMeHma 6 CNopax uz npas Ha
HeOBUNCUMOe UMYUECMEO.

38 Onpedenenus Bepxosroeo cyda PO om 20 mapma 2017 coda no deay Ne A40-168379/2016, om 29 mapma 2017 2oda no
deny No A40-107427/2016 u om 24 mapma 2017 2oda no deay Ne A40-168463/2016.

¥ [Iynkm 16 O630pa npakmuku paccmompenust Cyoamu 0en, CesA3AHHbIX ¢ @bINOAHEHUeM (DYHKYULL COOelcmEUs U KOHMPOAs
6 OMHOWICHUU MPemeliCKUX cy008 U MedNCOYHAPOOHbIX KOMMEPUECKUX apoumpaiceil, ymeepicoeHH020 npe3uduymom
Bepxoesroeo cyoa PD 26 dexabps 2018 eoda.
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Ne 382-®3 «O06 apbutpaxke (TpereiickoM pa3oupa-
TeabcTBe) B Poccuiickoii denepaliin» Oblaa MPsSIMO
JIOTTOJTHEHA yKa3aHUEM Ha MCKIIOUMUTEIbHYIO BO3-
MOKHOCTb PacCMOTPEHUSI TaKMX CIIOPOB B IMOCTO-
STHHO JEWCTBYIOIIMX apOUTPaXKHBIX YUPEKACHUSIX,
eclii MecToM apouTpaxka siBsieTcst Poccuiickas De-
nepauns®. Pucku HeapOUTPabeTbHOCTH ITPOI0JIKA-
10T HECTH CIIOPBI M3 BCEX JOTOBOPOB, (hMHAHCUPY-
eMBIX 3a cueT demepanbHoro oromkera*’. Ilo Bceit
BUIMMOCTH, TETIEPhb <«3MUAEMUS MyOTUYHOTO BJie-
MEHTa» MOXET PaclpoOCTPaHUTLCS U Ha CIIOPbI, TaK
WM MHAYe CBSI3aHHBIE C 0AHKPOTCTBOM.

Hanpumep, B 2018 roay B mpaktuke IToBomxk-
CKOTO OKpyra MOSIBUJIOCH Jel0, TAE CYAbl XOTb
U YIOBJCTBOPWJIN 3asIBJICHUE OTBETUMKA OO0 OCTaB-
JICHMW UcKa 0aHKpoTa K HeMy 0e3 pacCMOTpeHUs,
HO YyKaszaju cienymolee: «Mcmey ¢ noomeepicoenue
c80eco 00800a 0 Mom, 4mMo MpemeicKkas 02080pKa
3ampaeugaem UHmMepecsl e2o0 Kpeoumopos u mpemei-
CKuUil cy0 He 8npase pazpeuams cnop, He npeocmasu
doKasamenvcmea moeo, 4mo 8 NPouecce MmpemeiicKkoeo
pazdupamenvcmea 3ampazuearomcs npasa u 00s3aH-
Hocmu unbix auy»*?. Kakoe OTHOIIIEHHE WHTEPECHI
TpeTbUX JULI (B TOM YHUCIEe KPEAUTOPOB OAHKPOTA)
UMEIOT K UCTIOJTHUMOCTH apOUTPaXKHOTO corJjalie-
HUSI TI0 MCKaM 0aHKpOTa K CBOEMY KOHTpareHTy,
CyJbl HEe yKa3aJu.

B 2019 romy Ha uHTepechl KpeaAUTOPOB CO-
ciaanuch cyabl MOCKOBCKOTO OKpyra IO Cropy
M3 JIOTOBOpA, COMAEPXKABIIETO apOMTPakKHYIO OTO-
BOPKY, MpeAycMaTPpUBaBIIYIO PACCMOTPEHUE CTIOPOB
Mo mpaBwiaM MeXIyHapoaHOW TOPTrOBOI MajaThl
(ICC). B yacTtHOCTH, CyAbl OTKJIOHWIN XOAaTaiicTBO
OTBETYMKA O HaMpaBJIeHUH criopa B apoutpax. OHu
MocyYuTaau apOUTpaxkHOEe COTJalleHUe HEUCITON-
HUMBIM C TOYKU 3peHUs MyOJUYHO-TIPAaBOBOIO pe-
T'YJIMPOBaHUSI, MIOCKOJIBbKY pe3yJbTaT paCCMOTPEHUS

e |/|C[10/THIMOCTb COITIALLEHNI B CJTYYAE BAHKPOTCTBA | AHAJIUTUKA

criopa TPeTeCKUM CYJIOM MOXKET MOBIUSTh Ha UMY~
IIECTBEHHBIE MHTEPECHI KPEAUTOPOB OAHKPOTA-UC-
tua. [Ipu 5ToM apOUTPaKHbBIM YIIPaBJISIONINIA NCTIIA
HEe MOXET HU TMOBJIMATH Ha MCXOJA PacCMOTPEHMSI
TPETEMCKUM CYIOM CIIopa 0 UCKY, HU 00XKalIoBaTh
CyACcOHBIN aKT, MPUHSITHIN MO pe3yjbraTaM TaKOro
paccMOTpeHUsI, TOCKOJbKY MpUBJICUEHUE K yda-
CTHIO B TPETEHCKOM Jieie B KaUeCTBE TPETHETO JIMIIA
apOMTPaKHOTO YIPABISIONIETO HE IPEIyCMOTpe-
HO®,

[MocneaHsst Touka 3peHUsI BBI3bIBAET MHOTO BO-
MPOCOB.

Kak u3BecTHO, cynbl He BIpaBe BBOAMThH HO-
BbIE BUIBI HEApOUTPAOEIbHBIX CTIOPOB TOMUMO TEX,
YTO yKa3aHbl B (peiepaJbHOM 3aKOHOIATEIbCTBE (4.
2 cT. 33 AIIK PO, . 6 cT. 1 3akoHa PD «O Mexmy-
HapoJHOM KOMMEpYecKoM apOuTpaxe»). JaHHyto
MO3UIIMIO MOATBEPXKIANA B TOM 4Mcie cam Bepxos-
HBII Cym*,

Ecnu ke mpuaepxuBaThCsl TOYKU 3pEHUST, OTIH -
CaHHOM BBIIIE, TO CyAbl (PaKTUIECKU BBOASAT HOBBIN
BUJI HeapOUTPaOEeIbHBIX CIIOPOB — CITOPHI 10 MCKaM
HCTLOB-0aHKPOTOB K UX Ie0UTOpaM: apOUTPaKHbII
YIIPaBJISIONINI TOSIBSIETCS Y JII0OOOro MCTIa-0aH-
KpoTa TIpM BBEAECHUU TIPOLEAYypbl OaHKPOTCTBA,
a 3HAYUT, JIO00I CIOp MCTHA-0aHKPOTa HE MOXET
paccMaTpuBaThCs B apOUTpaxe.

Jlaxe eciy OTCTPaHUTBCSI OT 3TOM CEPhEe3HOM
MPaKTUYECKOI MPOOJIeMBbl, €CTh psifi 00Jiee OYEBU/I-
HBIX MMPUYKMH, MO KOTOPBIM caM 10 cede 0aHKpOT-
HBI CTaTyC MCTLA W HAJIW4YME Yy MCTIA-0aHKpOTa
YIPaBISAIOIIEero He BIMSIET HAa UCTIOJTHUMOCTD apOu-
TPaXKHOTO COTJIAIIEHUSI.

Bo-mepBBIX, CTporo roBops, ydactue apOu-
TPaXKHOTO YMPABJISIONIETO B apOUTpake B MPUHIIM-
e He MMeeT OTHOIICHUS K pa3pellleHuI0 BOIpoca
00 WCIIOJJHUMOCTM apOUTPaKHOTO COTJIAlIeHUS.

B pedakyuu om 29 mapma 2019 eoda ¢ usmenenusmu, HeceHHoIMU (hedepanvHoim 3aKoHom om 27 dexaops 2018 eoda Ne

531-D3.

“ Bepxoenwiii cyd PD 6 onpedenenuu om 28 utons 2017 eoda no deny Ne A40-188599/2014 npusznan neapbumpabdesvvim
Cnop U3 002060pa HA CIMPOUMENBCMEO HA MePPUMOPUU 0e8mu 0Co0bIX IKOHOMUHECKUX 30H, (PUHAHCUPOGAHUE KOMOPO2O
0CYUecmeasnoch 3a cuem Or0NCeMHbIX cpedcms, Umo, no MHeHur Bepxoenoeco cyda, xapakmepuzyem makue OmHOWEHUS

KAdK OMHOUleHuA ¢ I’ly6/lll11HblM I/N1eMEHMOM.

# [Tocmanosaenue Apoumpaxcroeo cyoa Ilosoaxcckoeo okpyea om 15 aneaps 2018 eoda no deay Ne A65-10623/2017.
# [Tocmanosaenue Apbumpasicroeo cyoa Mockosckoeo okpyea om 2 ageycma 2019 eoda no deay Ne A40-16719/19.
#“ Onpedenenue CydebHoil Koanreeuu no sKonomuveckum cnopam Bepxoenoeo cyda PD om 11 uions 2018 200a no deay No

A40-165860/2016.
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ITon MCTOJHUMOCTBIO apOUTPAXKHOTO COTJIAIIEHUS
MOHUMAETCS, YTO CTOPOHBI OMpPEeneUIM KOHKPET-
HO€ MECTO PACCMOTPEHUS Cropa (BbIOpaJIN NeUCTBY-
0L TPETEUCKUIA CYI UJTU OTIPEACIVIIN TIPOLIEAYPY
(opMupoBaHUs Cyla) U HA MOMEHT BO3HUKHOBE-
HUS cropa apOUTpaXkHOE corlalleHue He YTPaTUIO
cuiy®. BO3MOXHOCTB ydacTusi B apOMTpaxke Tpe-
THUX JIMIL K BOITPOCY UCITOJTHUMOCTH apOUTPaKHOTO
COIJIAIlIeHUST HE OTHOCUTCS.

Bo-BTOpHIX, €)1 TOBOPUTH 00 MCKAX O B3bICKA-
HUM OAHKPOTOM 3a/I0JKEHHOCTU CO CBOETO I€OUTO-
pa, TO 3/1eCh KOHKYPCHBIN YITPaBISIONINNA JEUCTBYET
OT UMEHU OaHKpOTa B KAUECTBE €ro pyKOBOIMTEIS
(ct. 129 ®denepanbHoro 3akoHa «O HECOCTOATEIBHO-
ctu (6aHKPOTCTBE)»), a 3HAYUT, HET HEOOXOAUMOCTH
MPUBJIEKATh €ro K apOUTpaxky B KaueCTBE CaMOCTOSI-
TEJIbHOTO JIMIIA.

Yro KacaeTcss BPEMEHHOIO YIPaBISIONIETO,
KOTOPBIA [IEWCTBYET KaK CaMOCTOATEIIBHOE JIULIO
[0 OTHOIIEHWIO K OaHKPOTY B MHTEpPECaxX KPeauTo-
POB M UMYIIIeCTBa JODKHUKA (I1. 1 ¢T. 64, 1. 1 cT. 67
®3 «O HecocToATENbHOCTH (0AHKPOTCTBE)» ), TO CO-
CTaB apOUTpaxka He MOXET MPUBJIEYb €0 K y4aCTUIO
B nejie 6e3 corjlacusi CTOPOH M 0e3 MOCTYIUICHUS
OT BPEMEHHOTO YIPABJISIIOIIETO COOTBETCTBYIOIIE-
ro xofaTalicTBa, MOCKOJbKY OH HE SIBJISIETCS TOM-
MUCAHTOM apOUTPaKHOTO corjameHus*. OmgHako,
Jlaxke ecJIM CTOPOHBI He JajJu COTJIachsl Ha TpUBJIe-
YeHUE ero B KaueCTBE TPETHETO JINIIA B apOUTpaxkHOE
pa3doupaTebCTBO, HEIb3ST CUUTATh apOUTpaxkHOe
CoIJIallleHNe HEUCTTOTHUMBIM.

MoxxHO, KOHEUHO, pacCykI1aTh O TOM, UTO I1. 43
nocraHoBieHus maeHyma BAC PO ot 22 utonsa 2012
roga Ne 35 «O HeKOTOPBIX IPOIEeCCYyaTbHBIX BOIIPO-
cax, CBSI3aHHBIX C PACCMOTPEHUEM JIeJ1 0 OaHKPOT-
CTBE» YKa3bIBaeT Ha HEOOXOAUMOCTb MPUBJICUCHUS
BPEMEHHOIO YMpPaBJISIONIEro K y4JyacTMIO B Jele,
paccMaTprMBaeMOM TOCYIapCTBEHHBIM apOUTpax-
HBIM CYJOM, B KauyecTBe TpeThero aulia (cT. 51 AITK
P®). O1tu pazwsicuenus mienyma BAC PD, ogHako,
K TpeTeHCKOMY pa30upaTeSbCTBY HE MPUMEHSIOTCS:
OHM KacarTcs TOIbKO TOCYyIapCTBEHHBIX CYI0B.

Kpome Toro, poiab BpeMEHHOTO yIpaBJIsIolie-
o, IO CYTH, CBOAUTCS K BBISIBICHUIO aKTUBOB M 00€-

CIIEYEHMIO UX COXPAHHOCTH, a TAaKXKe OIpeIe/IeHUIO
COCTOSIHMSI JOKHUKA U TIPEIOCTaBICHUIO BCEil He-
00xonnMoIi MH(POPMALIMN KpeaAUTOpaM JJIsT IIPUHSI-
TUS pellieHus O JajlbHellei ero cyaboe. s aTux
LeJiell ynpaBisilolMi BpaBe 3ampallivBaTh y py-
KoBoAuUTEsI MHGpOpMaLMIO 0 Xoae apouTpaxka (Ha
OCHOBaHUU TI. 2 cT. 66 M3 «O HecoCTOATETLHOCTH
(6ankpoTcTBe)»). PacnopstkaTbesl  MMYILLIECTBOM
JOJKHUKA BPEMEHHBIN YIpaBJISIONIMI HE BIIpaBe,
HO MOXET JaBaTh WJIM He JaBaTh cOrjacue Ha Cies-
KU TOJDKHUKA C €TI0 UMYIIIECTBOM TTPU MPEBBILICHUN
OIpelesIeHHONM JO0JM OT 0ajaHCOBOM CTOMMOCTU
akTUBOB (M. 2 cT. 64 P33 «O HeCcOoCTOATEILHOCTH
(GaHKpPOTCTBE)»), a B psifc ciayyaeB TpeOOBaTh OT-
CTpaHEeHUsI PYKOBOAMTENST JOKHUKA (CT. 69 Toro
K€ 3aKOHA).

ITockonbKy BPEMEHHBI YIIPABJISAIONIAA
HE MOXET pacropsiKaThCsl UMYIIECTBOM JOJKHUKA
(B cocTaB KOTOPOTO BXOAUT W TpPaBoO TpeOOBAHUS
JOJIKHUKA K €T0 OTBETYMKY), OH HE MOXET M TPeIb-
SIBJISITH TPEOOBAHUSI OT UMEHU JTOJDKHUKA MO TTIOBO-
Jy 3TOTO MMYIIECTBA, YBEJWYUTb MCK, OTKa3aThCs
oT ucka u T.4. Ero posib B mporiecce OyaeT B rydliem
cllydae JIMIIb KOHTPOJIbHO-HAI30PHOM: BPEMEHHBII
YIPaBISAOIINI OyIeT CACIUTh, XOPOIIO JIM PyKOBO-
JIWTENTb TOKHUKA JeJIaeT CBOIO PadoTy, MPaBUIBHO
JIA 3asIBUJT UCK, €CTh JIW I0Ka3aTeJbCcTBa U T.1. B ciry-
yae ecju PyKOBOAMTEb AOJKHMKA BEAET MPOLecC
HeHauieXkalluM oO0pa3oM (Hampumep, OTKaszajcs
OT MCKa B KPYITHOM pa3Mepe, He MOJYyIUB COTJIacHs
BPEMEHHOIO YIpPaBJIIOIIero, XOTs OHO TpeboBa-
JIOCh), TO IEMCTBUS PYKOBOIUTEIS TOKHUKA MOTYT
OBITh TTOBOJOM [IJISI TIPUHSATHSI BPEMEHHBIM yITpaB-
JISIIOIIMM  COOTBETCTBYIOLIMX MEP pearupoBaHUs.
Ho Ha McCroHUMOCTh apOMTPasKHOTO COTJIAIICHUS
Kak TaKOBYIO I0A00OHAs KOHTPOJIbHO-HAA30pHAas
POJIb BDEMEHHOTO YITPaBJISIONIETO HE BIMSIET.

IMoabiTOXMBasi CKa3aHHOE, MOXHO KOHCTa-
TUPOBATh, UYTO HEKOTOPBIC CYAbl Hayaaud pacliu-
pUTEIBLHO TOJKOBaTh TMO3ULMI0 BepxoBHOro cyma
no neny «Penuyc-T». Ecau panee BepXxoBHBIN cyn
JOTYCTUJI BO3MOXHOCTb MPU3HAHUST apOMTpakHO-
ro comIalleHUsT HEUCITOTHUMBIM MPU HAJIMUYUU CYy-
IIECTBEHHBIX I0KA3aTEJIbCTB TSIKEJIOr0 MaTeprasib-

“ Onpedenenue Bepxoeroeo cyoa PD om 12 uroas 2017 eoda no deay «Peduyc-T».
“ [Tynkm 2 nocmanoénenus Konemumyyuonnozo cyoa P® om 26 mas 2011 200a Ne 10-11.
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HOTO ITOJIOXKEHMST UCTIA B OAHKPOTCTBE, TO TeIePh
B CyJeOHOI MpaKTUKE CYIIECTBYET PUCK IMPU3HAHUS
apOUTPaKHBIX COTJIAIIEHWI HEWCIIOJHUMBIMU HC-
KJTIOUUTEJIBHO M3-3a HAXOXACHMS UCTIA B 0AaHKPOT-
CTBE, B TOM YMCJIE TT0 MOTUBY HAJIMUUs Y HETO apOn-
TPaXKHOTO YIPaBJISAIOIIETO.

Bpsin 11 MOXHO NPUBETCTBOBAThH TaKOM ITOM-
XOJI: TIpEKE BCEro OH MPOTUBOPEUNT MEKIYHAPOJI -
HBIM 00s13aTeIbcTBaM Poccuu B 061acTu apOUTpaxa,
a UMEHHO 00SI3aHHOCTH IPU3HAaBaTh apOUTpaKHBIC

e |/|C[10/TH/IMOCTb COITIALLIEHWIN B CJTYYAE BAHKPOTCTBA | AHAJIUTUKA

COMIAllleHUs] YJaCTHUKOB obopoTa?’. Tem cambiM
CO3/IAaI0TCSl TPEMITCTBUS JJISI MCTIIOJTHUMOCTU pe-
IIEHUI POCCUICKUX CYIOB 3a pyOesKOM IO MOTHUBY
HapylleHus opucaukimu. He roBopst yxe o Tom,
YTO TaKoW MOmXoJ] 06e3 peaJbHON HEOOXOAMMOCTH
YBEJIMUMBAET HATPy3KY Ha POCCUMCKUE CY/IbI 32 CUET
U3BITUST OOJIBIIOTO KOJUYECTBA CIIOPOB IO MCKaM
HCTIOB-0AHKPOTOB U3 apOUTpaxa.

ByneM HanesThCst, YTO 3MpaBblii CMBICT BOCTOP-
JKECTBYET M MPaKTHKA He MOMIET IO TAKOMY ITyTH.

BANKRUPTCY |
or DIVORCE

$200

(602)253-5292 |

@CBS

Bankruptcy or Divorce? By Kevin Doodley on Flickr, CC license BY 2.0.

711 1 em. 11 Konsenyuu OOH o npusznanuu u npueedenuu 6 ucnosnenue UHOCMpanHvlx apoumpaichoix pewenuti (Horo-
Hopk, 1958), cm. I Eeponeiickoil koneenyuu o eHewnemopeogom apoumpaice (XKenesa, 1961).
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OB30P | 70-9 CECCUA KOHCUTPAI

CKOPOCTb HE B YLLIEPBE KAHECTBY:
MO CNEOAM 70-U CECCUN KOHCUTPAJT

omuccus Opeanuzayuu Obsedunennvix Hauyuii no npagy mexicoynapoo-
Hoti mopeoeau (FOHCHTPAJI) 6vina yupexcoena Ilenwepanvhoil accam-
baeeii 6 1966 200y’. Yempemnenus lenepanvroil accambneu Gvinu Haye-
eHbl Ha COKpaujerue U YCmpaHeHue npensmcmaeuil mopeoguvim nNoOmoKam
6 Mupe, 21aBHOU NPUMUHOL KOMOPLIX SAGALIOMCS PACXOICOCHUS, BO3HUKAIOWUe
6 pe3yrvmame NPUMEHeHUsl 3AKOH08 DA3AUMHBIX 20CYOaApCINg NO B0NPOCAM MeiC-
dynapoonoii mopeoeau. FOHCUTPAJI cmana ocHo8HbIM HOPUOUYECKUM OP2AHOM
cucmemst OOH 6 obaacmu npasa mexcoyHapooHoll mopeo6au ¢ YHUBEPCANbHbIM
YneHCKUM cocmaesom, 6onee 50 nem 3anumaroujeiics npogedeHuem pegopm 6 oo-
AQACMU KOMMEPHecK020 npasa, MoOepHU3auuell U coeAaco8aHuem HoOpm MeicoyHa-
POOHOIU KOMMEPHECKOIl OesimeabHOCMU.
Jlunus KnoueHko Komuccus cocmoum u3 Heckoavkux padouux epynn, nocesaueHHvx Hauboiee
aosokam, K. to. H., FCIA- akmyanvHuim éonpocam u cghepam npasa. Paboma KOHCHTPAJI ocywecmensem-
rb, uneH npasnerus PAA cs 6 (hopme edce200HbIX ceccull, KOmopble NPoBo0sSMCa NOOYEPeOHO 6 UeHMPAnb-
Hoix yupescoenusx OOH 6 Hvio-Hopke u 6 Berckom mexcoynapoornom yenmpe.
Kaocdasa pabouas epynna npoeodum o0Hy uau dse ceccuu 6 200 8 3a8UCUMOCMU
om paccmampueaemoii memoi makice noouepedro ¢ Hvio-Hopke u Bene. B pa-
oome FOHCHUTPAJI npunumarom ywacmue eocydapcmea-uieHsl, a makaice 20cy-
dapcmea, ne saerarowuecs yrenamu Komuccuu OOH no npagy medxncoyHapooHoil
mopeosau, Ho nposAeAsOUUe UHmMepec K ee pabome. 3aunmepecosanHble Mexcoy-
HapoOHble HeNnpasumenbCmeeHHble OpeaHU3aAyUY npage NPUCymcmeosams 8 Ka-
uyecmee Habaodameneil, NpUHUMAs yuacmue 6 oocyxcoenHusx Ha ceccusx FOH-
CHUTPAJI u 6 ee pabouux epynnax, u npedcmasasimos MHEHUE CBOUX OPeAHUBAUUILL
1O 8ONPOCAM, 8 OMHOUWEHUU KOMOPbIX COOMBEMCMBYIOUds 0peanu3ayus 0oaada-
em KoMnemeHyuetl Ui MescoyHapoOHbIM ONbINOM.

C 23 o 27 centsa6ps 2019 roga B BeHCKOM MexXXaAyHapOoaHOM LIEHTPE CO-
crostnack 70-g ceccust OHCUTPAJIL paboueit rpynmsl I (oHa 3aHuMaeTcs
BOIIPOCAMM apOUTpaka, COTIaCUTEIbHOM MPOLIeAYPhl M yPEryJIUpOBaHUsI CITO-
POB), TTOCBSIIIEHHAs TTPo0JIeMaM YCKOPEHHOTO apOUTpaKa, B KOTOPOM MPUHSI-
i ygactue 60 cTpaH-wIeHOB 1 35 TpeacTaBuTesicii HabJIIoIaTe e .

NcTopunyeckas cnpaBkKa

HaunHast ¢ 39-it ceccun, nposeneHHoit B Hoto-Mopke ¢ 19 uioHs 1o 7 mionst
2006 roma, mepBocterneHHoe BHMMaHe FOHCUTPAJI yaensietr mepecMoTpy
CBoero ApOUTpaKHOTO perjaMeHTa. DToi paboTe ObLIM TMOCBSIIEHBI 45—
50-g ceccuu, npoiueamue B nepuos ¢ 2012 mo 2017 roa. Ha 51-i1 ceccuun, co-
cTosiBIIelics TeToM mporioro roaa B Heio-Mopke, Komuccuss OOH mo npasy
MeXXIyHapoaHoU Toprosiau (masee — Komuccus) 3aciyinana mpeaioXeHue

I Pesonroyus 2205 (XXI) om 17 dexabps 1966 eoda. URL: https.//undocs.org/en/A
RES/2205(XX1).
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o0 Oyayuieit paboTe B 00JacCTU yperyJiMpoBaHUs
CIMOPOB IO TeME YCKOPEHHOro apoutpaxa. Pabdo-
yeil rpynre I1 6110 MpeaToXeHOo TOMOJHUTEIBHO
HCCIIeOBaTh BOMPOC O MOBEAECHUU apOUTPOB B 00-
JJaCTU KOMMEPYECKOTO apOuTpaxka, yaeJuB ocoboe
BHUMaHUE MpobieMe Ux 0eCIPUCTPACTHOCTU U He-
3aBUCUMOCTU. DTHU MPEITOXKESHUS HAlleJEHBI Ha TT0-
BbIlIEHWE 2(D(HEKTUBHOCTA U KadyecTBa apOUTpaxk-
HOTO MPOU3BOJICTBA.

B oTHoIllleHMM BOMPOCOB YCKOPEHHOTO apOu-
Tpaxa ctepa padboTel KoMuccruu oXBaTbIBaeT Mpe-
cTaBjieHUe MHMGOPMALUM O TOM, KakKUM 0OOpa3oM
Apoutpaxubslii pernmameHT KOHCHUTPAJL moxet
OBbITb M3MEHEH CTOPOHAMU WJM BKJIIOYEH B JOTO-
BOpHI Yepe3 MpUMEHEHUE apOUTPaKHBIX OTOBOPOK
C TeM, 4YTOOBbI TOSBUIACH BO3MOXHOCTH TPUME-
HEHUSI YCKOPEHHOM MpOoleayphbl, a TaKXe ITOAT0-
TOBKY PYKOBOJSIIMX YKAa3aHUIA I apOUTPaKHBIX
VUPEXKIECHUIN, WCMOAB3YIOIINUX TaKue MpPOLEIypHI.
Ilenb paborsl Komuccuu B cpepe yCKOPEHHOTO ap-
ouTpaxa — obecreyeHre 6aaHca MeXIy ObICTPBIM
paspellieHrueM cropa 1 coOJIIoIecHUEM HaJIeKallen
MPaBOBO MPOLIETYPHI.

Ha 69-ii ceccum paGouast TpyIina MpUCTyuia
K PacCMOTPEHUIO BOIPOCOB, OTHOCSIINXCS K YCKO-
peHHoMy apouTpaxy. IIpenBapureabHOe 00CYXie-
HHUE KOCHYJIOCh, B YaCTHOCTH, cepbl pabOThHI, Xa-
PaKTEePHBIX OCOOEHHOCTEM YCKOPEHHOM MPOLIeTYPhI
apOuTpaxka U BO3MOXHOI (hOpMBI padOThI B ITOM
obnactu. Cekperapuatry IOHCHUTPAJl (manee —
CekpeTtapuar) ObUIO MOPYYEHO MOATOTOBUTH IMPO-
€KTbI TEKCTOB 00 YCKOPEHHOM apOUTpaKe U Mpeao-
CTaBUTh COOTBETCTBYIOILYIO MH(MOPMALIUIO C YIETOM
COCTOSIBILIMXCSI B paboyeid Trpyrre oOCyXIeHU
U NPUHSTHIX elo penieHuii. Cekperapyuar ycIemrHo
CHpaBWJICS C MOCTaBJEHHOM 3amadeil u Kk 70-i cec-
CUM TIOATOTOBUJI TIPOEKTHI MOJOXEHUI O Tpolle-
Jype YCKOPEHHOTO apOuTpaxa, a TakxKe OIMPOCHUI
apOUTpaKHbIC YIPEKACHUS 00 UX POJU B aIMUHM-
CTPUPOBAaHMHU YCKOPEHHOM MpoLeaypbl apOuTpa-
ka2, Kpome TOro, BHUMaHUIO YYaCTHUKOB paboueit
Ipynnbl ObUIM TpeAcTaBieHbl oTdyeT I[locTosiHHOM
MajaThl TPETEMCKOTO Cyaa O TMOPsSAKEe Ha3HAYeHUS

eIMHOJINYHBIX apOMTPOB M OTBITe Ha3HAYAIOIIWX
OpTaHOB, CBSI3AHHOM C OLIEHKOI KOJIMYEeCTBEHHBIX
M KayecTBeHHBIX acmiekToB aena (A/CN.9/WG.II/
WP.209) 1 0630p MexxayHapogHOro coBeTa 1Mo KOM-
Mmepyeckomy apoutpaxy (ICCA), mnocBsleHHBIH
apOUTPaKHBIM YUPEKICHUSIM, KOTOPbIE TTPAKTUKY-
0T YCKOPEHHBII apOUTpaX Mo Kpyry Hanbojee ak-
TyaJbHBIX BOIPOCOB U UHCTPYMEHTOB YCKOPEHHOTO
apouTpaxa’.

[MpoeKTbl nosoXXeHnn
O npoueaype YCKOPpeHHOro
apouTparka

Bce yuacTHMKM paboueil TpPyHITBI COINIACUIINCH
C TEM, UYTO YCKOPEHHOE apOUTpakKHOE pa3onpaTeib-
CTBO SIBJISIETCSI YIIPOIIEHHOM ¥ ONTUMMU3UPOBAHHOM
MPOLEAYPOil: OHA MPOBOIUTCSI B KOPOTKHE CPOKMU,
YTO IMO3BOJISICT YPEryJIUpPOBaTh CIIOp OBICTpEe U JIe-
1IeBJie. YCKOpeHHas IpolieIypa MoTjia Obl IPUHECTH
CYILIECTBEHHYIO BBITOJY MUKPO-, MAJIBIM Y CPEIHUM
MPEINPUATUSIM, a TaAKKE CTOPOHAM B HECIOXHOM
WJIM HEOOJTBIIIOM ITO pa3Mepy TpeOOBaHUIA CITope.

ITockonbKy MOHATHS HaIjIeXKalleil IpaBOBOM
MpoLEeAypbl M CIPABEIJIMBOCTU SIBJISIOTCS BaxK-
HBIMU 3JIEMEHTAMM MEXKIyHapOOHOIO apOMTpaxka,
pyu 00CYKIECHUHN TPaBUJT YCKOPEHHOTO apOUTpaka
0co00 TMoaYepKrBaach HEOOXOAMMOCThL obecrieue-
HUs OanaHca MexXay 3((hEeKTUBHOCTBIO apOUTpaxK-
HOTO pa30MpaTesbcTBa C OJHOI CTOPOHBI W IIpaBa-
MU CTOPOH Ha HaJJIeXKalllylo IIPaBOBYIO TIPOLIEIYDPY,
BO3MOXHOCTb B IIOJIJHOM 00bEMe IPEICTaBUTh CBOE
JIeJI0 U COOJIIoIeHNe IPUHIIMIIA CIIPaBeIJIMBOCTA
MNpyu pacCMOTPEHUHU cropa — ¢ Apyroi. BaxkHOCTb
JOCTIDKEHUST yKa3aHHOTO OajlaHca paccMaTprBa-
JIach TAaK3Ke B KOHTEKCTE IIPUBEICHUS B UCITOJTHEHUE
apOMTpakKHBIX PEUICHWI: B XOIe ITPOBEPKM IIpa-
BUJIBHOCTM BBIHECEHUS PEIICHMI CyIObl YIEJNSIOT
BHMMAaHUE TOMY, YTOOBI ITOJTHOMOYMS apOUTPOB U MX
cBo0OOJA YCMOTPEHMSI B IPUMEHEHUM YCKOPEHHOM
MpOoLeAyPhl He Hapylllaay TpeOOBaHWI HaIIeKalle-
To MpoI1ecca U CIIpaBedJIMBOCTH.

20meemul apbumpaicHvix yupexscoenuii cm. 30ecy. https.//uncitral.un.org/sites/uncitral.un.org/files/media-documents/un-

citral/en/responses_to_questionnaire_12_september.pdf.

3 06a dokymenma seasiomes Heopuuuanvivimu JoKymenmamu Komuccuu.
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ITpoeKThl TTONIOKEHUI O MPOLEAYpPe YCKOPEH-
HOTO apOouTpaxa, npemioxkeHHble CekpeTapruaTom,
BKJTIOYAIOT BCE OCHOBHBIE BOIPOCHI apOUTpaKHOM
MPOLIEAYPHI:

* OCHOBaHME IS TIPUMEHEHMST TPOLIETypPhI

YCKOPEHHOTO apOuTpaxa;

*  YHCI0 apOUTPOB, HA3HAYEHUE apOUTPA;

* 3HAYeHWE U MPOBEACHME KOH(EpeHIINU
T10 TTOPSIAKY BEACHUS [Ie1a U TTPolLieccyalb-
HbI TpaduK;

* CPOKWU U CBSI3aHHBIE C HUMU BOIIPOCHI;

*  CAylIaHus, MPUHITHAE T0Ka3aTeJbCTB, BbI-
HeceHUe apOUTPAKHOTO PEIIEHUS.

Kpome Toro, ObUIM pacCMOTPEHBI BOMPOCHI
paHHETo OTKJIOHEHUs HCKa U MpeaBapUTebHO-
ro OIpeNeeHUsI, BCTPEUHBIX U AOMOJHUTEIbHBIX
HCKOB.

Ycnosus npyMeHeHuUs
npoueaypbl YCKOPEHHOIO
apbuTtpaxka

OnpepenstioliM ~ (paKTOpOM I IIPUMEHEHUS
YCKOPEHHOT'0 apOuTpaxKa SIBJISIETCS SBHO BhIPaXKEH-
HOE coIlache CTOPOH, MpUYeM MMEHHO Ha IpU-
MEHEHHME YCKOPEHHOro apOuTpaxka — HaIlpuMep,
MyTeM COTJacoOBaHUS CBOAA MpPAaBWUJI, IMpeaycMa-
TPUBAIOIIIETO TaKyIO MpOoleypy. YCKOpPeHHas Mpo-
Lieaypa MOXET IIPUMEHSITBCS U B TOM cJlydae, eciiu
CTOPOHBI COIIACITCS Ha YCKOPEHHBIN apOuTpax
IMoCJie BOSHUKHOBEHMSI criopa. Ho B KakKoit MOMEHT
CTOPOHBI MOTYT WJIM IOJIKHBI ONpPENEIUTh, MPU-
MEHMMa JI1 K UX CIIOPY YCKOPEeHHast apOuTpakHast
npouenypa? CkaxeM, TIpy 3aKII0YEHUN AOTOBOpa
CTOPOHBI MOTYT HE 3HAaTh, JOJDKHA JIU TpoLeaypa
YCKOPEHHOI'0 apOuTpaka MPUMEHSIThCS K UX CITO-
Py, €CJIV TaKOBOI BO3HUKHET. B KOHTEeKCTE JaHHO-
r'0 BOIIPOCa HEMAJIOBAXKHBIM OYIIET 1 TO, BKIIOUEHBI
JI TIOJIOKEHUS O TpoleAype YCKOPEHHOro apou-
Tpaxa B OOIIMIA perjlaMeHT MJIM 3Ke MpaBujIa yCKO-
peHHOTO apOuTpaxa OyIyT IpeIcTaBJIeHBl B BUIE
OTZIEJIbHOTO JOKYMEHTA; BO BTOPOM CJIy4ae CTOPO-
HaM I TIpUMEHEHMST TPOLeAyphl YCKOPEHHOTO
apOuTpaxka morpedyeTcs JOoroBapuBaThcsi 00 ype-
I'YJIMPOBAaHUM UX CIIOpa IyTeM apOUTPaKHOIO pas-
OMpaTeIbCTBA B COOTBETCTBUU CO CITEIUAIBHBIM
perJiaMeHTOM.
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CornacHo npolieaypaM YCKOPeHHOTO apOuTpa-
’Ka B HEKOTOPBIX apOUTPAKHBIX YUPEKACHUSIX, TTPH-
MEHEHHME YCKOPEHHOTO apOuTpaka MOXET WHUIIU-
UPpOBaTh caMO apOUTPAKHOE YUPEKACHUE C YIETOM
OLIEHKU JieJJa U COOTBETCTBYIOIIMX OOCTOSITEIbCTB.
B sTom ciyyae kpaiiHe BaKHBI KPUTEPUU, TPU Ha-
JIMYUUM KOTOPBIX TaKas mpolieaypa Bo3MoxHa. Mo-
JKET JIM OBITh TAKWM KpUTepHUeM (DUHAHCOBBIN IMO-
pOT, BO3MOKHO JIM M MPAKTUYHO JIM YCTaHABIUBATh
€ro B caMMX MpaBWIaX YCKOPEHHOIo apOuTpaxka
WA HYXHbI 00jice 0ObEKTUBHBIE KPUTEPUU — BCE
3TO BOMPOCHI JUCKYCCUOHHBIE, U MO HUM Ha 70-i
ceccun FOHCHUTPAJI BhIcKa3bIBAIUMCh pa3IUyHbIE
TOYKHM 3pPEHUSI.

NMpumeHeHne ycKkopeHHOMU
npouenypbl NPy OTCYTCTBUU
Bblpa>XEHHOro cornacus CTopoH

HMHTepeceH Takke BOMPOC, BO3MOXKHO JU BOOOIIE
— M €CJIM J1a, TO TIPU KAKMX YCIIOBUSIX U OOCTOSITEIIb-
CTBaX — BBIHOCUTBL OIIpeIejiecHNe OTHOCUTEJIBHO
MIPUMEHUMOCTH YCKOPEHHOTO apOUTpaxka B OTCYT-
CTBUE SIBHO BBIPAKEHHOTO COTJIacust CTOPOH. B KOH-
tekcte Permamenta KOHCUTPAII Takoit MmexaHU3M
TpeOoBaJl ObI y4aCTUS TPEThEI CTOPOHEI (HAIIpUMeED,
TPETEMCKOTO Ccyda WM KOMIIETEHTHOTO OpraHa).
C y4yeToM NpPUHLMIIA aBTOHOMUK CTOPOH IIpUMe-
HEHME yKa3aHHOTO MeXaHM3Ma €CJIM U BO3MOXKHO,
TO OMNPEIEIEHHO TOJBKO IOCJe KOHCYJIBTallMU CO
cropoHamu. Ho 1 caM (akT npoBeneHnsT KOHCYJIb-
TallMi HeoO0s13aTeJIbHO OyAeT O3HayaTh COIJIacue
BCEX CTOPOH, M TOTIa, BUAVMO, HaJIMUKe KPUTEPHUEB
IUIST OTIpeiesIeHUST TIPUMEHUMOCTH YCKOPEHHOTO ap-
ouTpaxka OyIeT UMeTh MEPBOCTEIIEHHOE 3HAUYECHHUE.
B ciygasix korga pedb MIOET O CIOXHOM Jejie
WJIM TIOJAaHBI JOITOJTHUTEIbHBIC M BCTPEYHbIC MCKHU,
CTOPOHBI JOJIKHBI UMETh ITPAaBO 0TKA3aThCsI OT YCKO-
peHHOro apOWTpaxa, 1axke ecii OHU paHee coria-
CIJICh Ha yKa3aHHYIO mpoueaypy. B Takux odcTo-
SITEJILCTBAX Y CTOPOH JIOJZKHA OBITh BO3MOXKHOCTB
JIOTOBOPUTBLCS 00 OTKaze OT YCKOPEHHOIo apOu-
Tpaxka M BEPHYThCS K HEYCKOPEHHOMY (IIpY HaJlM-
YUM 3aKJIOUYEHHOTro corjialieHus o0 apOuTpaxke)
WJIM KCITOJIB30BaTh IPYrMe CPeICcTBa yperyampoBa-
HUS Ccriopa, Ha KOTOPBIE COIJIACHBI BCE CTOPOHBI.
B 5T0i1 cBSI3M BO3HMKAET ellle OAWH BaXKHBIN IPO-



LIEMyPHBIIA BOIMPOC: KaKoW opraH OymeT ompenae-
JISITh, CJIeAyeT JIU YAOBJIETBOPUTH MPOCHOY CTOPOHDI
0 BBIXOJI¢ U3 YCKOPEHHOI TpolLeayphl apOuTpaxa,
U KaKre KpUTEPUU clieayeT MPUMEHSTh JAJIs TaKOTO
omnpenenaeHus?

CocTaB apbuTtparka

Yrto kacaercss 4uciaa apOUTPOB B YCKOPEHHOM
apouTpaxe, TO 00IIee MOHMMaHUE TaKOBO: Tpe-
TeHCKUIA Cyd B COCTaBe €IMHOJUYHOTO apOuTpa
JIOJDKEH OBITh OCHOBHBIM BapMaHTOM YCKOpPEH-
HOro apOuTpaxka, TaKk KaK apOuTpax ¢ ydacTHeM
eIMHOJIMYHOTO apOUTpa IMO3BOJSIET CIKOHOMMTH
cpencTBa, YIpollaeT sl apOuTpa 3amady orepa-
TUBHOTO MPOBEICHUS pa30MpaTeIbCTBA U YCTPaHsI-
€T TPYAHOCTH C COIJIaCOBaAaHUEM MPOIIECCYATbHOTO
rpaguka, KOTopble MOTYT BO3HUKHYTh NPU apOu-
TPaXXHBIX COCTaBaX M3 Tpex uejoBek. Kpome Toro,
Ha3HayYeHUE TpeX apOUTPOB B COCTAB TPETEWCKOTO
cyna, Kak MpaBWJIO, 3aHMMAeT OOJIbIe BPEMEHH,
U TAaKOMY CyIy TPYAHO BBIHECTHM pEIlIEHUE B CXa-
Thle CPOKM. BMecTe ¢ TeM yKa3aHHBIE TMPEInoo-
JKeHUST HEe OTPUIIAIOT MOJIOKUTEIbHBINM OMBIT psiia
YUYPEXKIEHUN, KOTga TPETEMCKUM CyJaM B COCTaBe
TpeX apOUTPOB yIaBaJIOCh TPOBOIUTH YCKOPEHHBIN
apOuTpaxk U OBICTPO BLIHOCUTH pellleHUs1. B atom
cllydae MpejaceaaTebCTBYIOIINI apOUTp B COCTaBe
TpUOYHaja MOXET ChITpaTh OIPEIEISIONIYI0 POJib
B YCKOPEHUU HEKOTOPBIX MPOLECCYaTbHBIX acIleK-
TOB apOuUTpaxa.

Mpouecc HasHa4yeHus apbuTpos

Hecmotpst Ha To 4TO mpoliecc Ha3HAYEHUS EAMHO-
JIMYHOTO apOuTpa Mpoliie, YeM Mpoliecc Ha3HAYCHUS
TpeX apOUTPOB, MOXKET MOTPEeOOBATHCS BMEIIATEIb-
CTBO B 3THU TPOLEAYPbl KOMIIETEHTHOTO WU IPYro-
rO OopraHa, a TOTOMY BaxKHbI U MEXaHU3M, U CPOKHU
TaKUX UHTepBEHIMIi. B aTOM cMbIc/ie BechbMa 1IeHHA
U noJjie3Ha uHgopManus, npeaocrapiaeHHas [Tocto-
SIHHOW Tayiatoil Tpeteiickoro cyaa B Iaare (ITITTC),
0 ee pojau B Jeie HazHAYCHUs eIMHOJUYHBIX ap-
outpoB corinacHo Permamenty FOHCUTPAJL. Dt
JIAHHBIE TTO3BOJISIIOT OLIEHUTD POJIb, KOTOPYIO KOMITE-
TEHTHBIE OpraHbl MOTYT ChITPaTh B HA3HAYEHMU ap-
OUTPOB B paMKaxX YCKOPEHHOTO apOuTpaxka, a TakxKe

B KOHTpoJIe 32 3(h(PEKTUBHBIM COOJIIOIEHUEM apOu-
TpaMU CPOKOB U MPOLEAYP YCKOPEHHOTO apOUTpaxa.

KoHdepeHuusa no nopsaaky
BeAeHusa aena

KoHdepeH11ms1 1o mopsaaKy BeleHUs Aejia — BaXKHbII
MpolieccyaibHbII MHCTPYMEHT B apouTpaxke. B ciy-
4yae ¢ YCKOPEHHBIM apOUTpaXeM ee 3HaUeHUE CIOXK-
Ho nepeolieHuTh. KoHdepeHrs BMecTe ¢ mpoliec-
CyaJIbHBIM rpaMKOM SIBJISTIOTCSI BECbMa MOJIE3HBIMU
WHCTPYMEHTAMU U TIO3BOJISIIOT apOUTpy WU Tpe-
TECKOMY CyIy CBOEBPEMEHHO cOO00IaTh CTOPO-
HaM MH(opMaIrio 00 opraHu3alliu TPOU3BOACTBA
0 JIeNTy, a TAKXEe O TOM, KaKUM 00pa3oM U B KaKue
CPOKM apOWTp WM CyI HaMepeBaloTCs CTPOUTH
cBolo paboty. IlpoBeneHrne KOH(EpPEeHIIUU IO IMO-
PSIIKY BEJEHMS JeJIa MOXET TaKXKe CITOCOOCTBOBATH
YIOPSIIOYEHNIO TIPOLIETYPhl U O0ECIIEYEHUIO OTIpe-
JIEJICHHOCTHU IS CTOPOH. BMmecTe ¢ TeM He ciemy-
€T YITyCKaTb U3 BUIY OCHOBHYIO LI€JIb YCKOPEHHOM
MpOLEAYPbl — Pa3pelinuTh eJ0 B KOPOTKUE CPOKMU,
a MOTOMY YUMTBIBAaTh HEOOXOAMMOCTb MPOBEACHUS
KOH(EPEHIIMY TI0 MOPSIAKY BeACHUS eja AJIsl OTpe-
JIEJICHHBIX KaTeTOPUIi CTIOPOB, KOTOPHIE MOTYT OBITh
OBICTPO YperyJIupoBaHbl 1 0e3 Hee. B mo0oM ciaydae
WMEHHO apOMTPY AOJKHA OBITh MPEeIoCTaBIeHa BO3-
MOXXHOCTb ¥ CBOOOJAa YCMOTPEHUSI B OpraHU3aIUA
KOH(EPEHIIMY T10 TTOPSAAKY BeIeHUS Aejia U B OIpe-
JIEJICHUH CPOKOB €€ TTPOBENCHUS.

OnpepaeneHne cpoKoB

Cienyet v onpeesisiTb CPOKU B CAMOM PETJIAMEHTE
YCKOPEHHOTO apOuTpaXxa WIM B 00IEM periaMeH-
T€, PETYJIUPYIOLIEM, B YUACIE TIPOYETO, YCKOPEHHYIO
NpOLEaYPY, WK K€ MPEIOCTaBUTh CTOPOHAM U ap-
OuTpaM BO3MOXHOCTb YCTaHaBJIMBaThb CPOKM, Ha-
MpUMep B X0Jie KOH(EPEHIINH T10 MOPSIAKY BEACHUS
Jiesa, — BOMPOC JUCKYCCUOHHBIN. BTOpoil BapuaHT
COIEPXKUT OOJIBIITYIO THOKOCTh Y BO3MOXKHOCTHU BJTH-
ATh HAa ONTUMU3ALIMIO TIPOLIEAYPBI PACCMOTPEHU
criopa. Bmecte ¢ TeM, BO3MOXHO, MMEET CMBICI
BKJIIOUUTHh B PETJaMEHT YCKOPEHHOTO apOuTpaxka
MOJIOXKEHUE O TOM, YTO TPETEMCKUN CYI Ha OIlpe-
JEJICHHBIX 3Tanax pa3douparesnbCcTBa BIpaBe ycTa-
HaBUBaTh (PUKCUPOBAHHBIE CPOKU TSI CTOPOH,
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€CJIA COUYTET UX HEOOXOAUMBIMU WJIM XKeJaTeIbHbI-
MM JUISI TIOBBIIIEHUST 3(P(PEKTUBHOCTH YCKOPEHHOM
nporenypsl. Takke ecTb MHEHME, YTO B TMpaBU-
JIaX YCKOPEHHOW MpOoLEeaypbl HEOOXOAMMO IPEIy-
CMOTPETh MEXAHU3M OIPEACICHUS] TOTO MOMEHTA,
C KOTOPOI'O0 HAUYMHAETCS TEYCHUE CPOKA, MEXAHU3M
1 OCHOBAHUSI IPOJICHUSI CPOKOB, TTOCJIEICTBUS HE-
CO0JTI0IEHUST CPOKOB CTOPOHAMU U/WJIK apOUTPaMU.

YcTHble ClyWwaHuA

OrpaHuyeHus] B OTHOIIEHUM YCTHBIX CIYyIIaHWI
SBJISIIOTCS OAHOW M3 OTJIMYMTEIbHBIX OCOOCHHO-
CTell YyCKOpeHHOro apoutpaxa. Y apoutpa (Tpe-
TEMCKOTO cyna) B YCKOPEHHOM apOuTpaxke ecTh
BO3MOXHOCTb HE€ TIPOBOAUTH CJYIIAHUS, €CIu
HU OJHA M3 CTOPOH HE MPOCUT O HUX. Takoil Ba-
pUAHT TpejJiaraercsl B KauecTBe 0a30BOTO IMpaBu-
Ja. OngHaKo BO BpeMs Ae0aToB B paboueil rpymiie
BBICKA3bIBAJIOCH MHEHUE O TOM, YTO apOUTPaKHO-
MY CyIy clieyeT MPeloCTaBUTh CBOOOAY YCMOTpE-
HUS B OTHOIIECHUM TPOBEACHMST pa3OMpaTe/bCTBa
0e3 caymanuii. CTOpOHBI Xe U B TOM, U B APYTOM
BapuaHTe JOJDKHBI MMETh BO3MOXHOCTH TOTOBO-
PUTHCS O TIPOBEACHUU CIIYIIAHUHI, U MPU HATUIUU
TaKoOW JTIOTOBOPEHHOCTU CTOPOH apOUTpaXkKHBIN
cyn 00s13aH CIIyIIaHMWS TTPOBECTU. YUUTHIBAS TJIaB-
HBII MOCBUT YCKOPEHHOM Mpoleaypbl — CKOPOCTh
He B yliepd KadyecTBy, — pellleHWe O MPOBEACHUU
CIYIIaHWM TOJDKHO TPUHUMATBCS C yYeTOM 00CTO-
ATEJBCTB JIeJIa: CAYIIaHUSI B paMKax YCKOPEHHOTO
apouTpaxka MOTYT TPOBOAUTHCS IJII KaKOM-JIM-
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00 KOHKpPETHOM I1IeJIM, MOTYT OBbITh OTpaHWYECHBI
MO0 BPEMEHM WJIM YMCIY CBUIETENECH, C 3alpeToM
MEePEeKPECTHBIX OMPOCOB WU BECTUCH AUCTAHIIM-
OHHO 0€3 (PU3NUYECKOTO MPUCYTCTBUS CTOPOH.

n peaocTtaB/sieHNEe 4O0Ka3aTe/ibCTB

TTonxonbl B Bompocax MPUHATUS A0Ka3aTeJbCTB
B 3aKOHOJIATEJIbCTBE U MPAKTUKE apOUTpaxka pasim-
yatores. st mpoleypbl YCKOPEHHOTo apOuTpaxa
BayKHBI TTOIXO/I M CPEJICTBA, MO3BOJISIIOININE U30eTaTh
MPeIOCTaBIeHNUS] MACCUBOB TOKYMEHTOB U IMPOBEIE-
HUSI MHOTOUMCJIEHHBIX, B TOM YHCJIE TTIEPEKPECTHBIX,
OMPOCOB CBUJETENEH-3KenepToB. HeomHoKpaTHO
BBICKA3bIBAJIOCH TPEUIOKEHUE 3aKpenuTh B Ipa-
BUJIAX YCKOPEHHON TPOLIETypbl TIPEAOCTaBISITh BCe
JI0Ka3aTeJbCTBA BMECTE C YBEAOMJIEHUEM 00 apOu-
Tpaxe, OTPaHWYUTH IMPOCHOBI O MPENOCTaBICHUU
JIOKYMEHTOB U CY3UTb KPYT 10Ka3aTeIbCTB 10 MUCh-
MEHHBIX TTOKa3aHWI 1 3aKJII0YeHM I aKcnepToB. Bee
9TU TIPEUIOKEHUST MOTYT OBbITh BecbMa 3(POEeKTUB-
HBIMU TP YCJIOBUU YETKOTO CJAEAOBAHUS MPUHIINA-
My CIPaBEeVIMBOCTU U MPaBY CTOPOHBI MPEICTaBUTD
B MTOJTHOM 00'bEME CBOIO TTO3UIIUIO 10 JIETTY.

Copep>kaHue apbuTpa)kHoro
pelieHuns

BbiHeceHre apOUTPaKHOTO pelIeHUs — OIWH
U3 Haubojiee TPYIOEMKUX 3TalloB apOuTpaxka,
U YMEHBIIEHWE BPEMEHU Ha 3TOT 3Tarl IO3BOJISIET
COKpaTUTh OOIIYIO MPOIOJIKUTEILHOCTh pa3oupa-



TeabCTBA. MHCTPYMEHTBI, KOTOpPBIE WCIOIb3YIOT
apOUTPaKHbIC YUPEXKIECHUST ISl YCKOPEHUS IIPO-
1ecca, CBOASTCS K TOMY, UTO OOSI3bIBAIOT TpeTeii-
CKHE€ CyIbl BBIHOCUTBH PEIIEHWE B YCTAHOBJICHHBIC
CPOKH, OIPENE/ISIIOT HEMHOTOUMCIEHHBIC M UCKITIO-
YUTEIbHBIE YCIIOBUS WJIM OCHOBAHMS, TIPU KOTOPBIX
CPOKM MOTYT OBITb MPOJIEHBI, CHMXXAIOT pa3Mmep
TOHOpPAapoOB apOUTPOB B Cjydyae HapyIICHUSI CPO-
KOB, a TakXe IPeJIOoCTaB/SIOT TPETEUCKUM CylaM
CBOOOIly YCMOTPEHMS B YACTU M3JI0XKEHUST MOTUBOB
B TeKCTe apOMTpaxkHOro peineHus. OTHOCUTEIBHO
MOCJETHETO0 MHCTPYMEHTA BBICKA3bIBAETCSI CITpa-
BeUTMBasi 03a00YEHHOCTh: MOTHBBI apOUTPaKHOTO
pelLIeHUsT — 3TO HEMPEJOXKHBIN JIEMEHT U YCJIOBUE
BBIHECCHUSI MCTIOJIHUMOTO PELICHMS, TTIOTOMY TIpe-
JIeJIbl YIIOMSTHYTOTO YCMOTPEHUST apOUTPOB TOJIKHBI
OBITH YETKO OYECPUYECHBI.

Nudpopmaums NocTtosaHHOM
nasiaTbl TPETEUCKOro cyaa

IITC* nmpenoctaBuia pabodeit rpymme WHMOpP-
MallMI0 O CBOEW poJiM B KauyecTBE Ha3HAYaloIllero
1 KOMIIETEHTHOTO OpraHa B COOTBETCTBUM ¢ ApOu-
TpaxkHeiM pernmameHToM FOHCUTPAJIL. VYkazaH-
HBII OTYET CONEPKUT, B YACTHOCTHU, UH(MOPMAIIUIO
0 TIPOAOJDKUTENIbHOCTA MPOLEAYP Ha3HAYEeHUS
KOMIIETEHTHOTO OpraHa M apOUTPOB, B TOM 4YUCJIE
€MHOJIMYHBIX, CIIPABKY O TOM, KaKUMU (haKTopaMu
PYKOBOICTBYeTCSI TeHepanbHblil cekperapb IIIITC
MpU Ha3HAYEHUM KOMITETEHTHOTO OpraHa, OIIBIT
KOMIIETEHTHBIX OPraHOB B OOJIaCTU OLEHKU KOJIU-
YECTBEHHBIX U KaU€CTBEHHBIX aCIEKTOB JIEJI U JIp.

B otuere IIIITC mpencraBieHa cTaTUCTUKA
10 YKa3aHHOMY BBIIIIE KPYTY BOIIPOCOB. DTU JaHHbIE
MPEICTaBISIOT UHTEPEC IS apOUTPakKHBIX YIpexK-
NIEHW, perjaMeHThl KOTOPBIX IPeayCMaTpUBAIOT
YCKOPEHHYI0 TTpolLieaypy apouTpaxa.

UccneposarHune ICCA

Eme omHo ucciemoBaHue, TpencTaBIeHHOE BHM-
MaHMIO paboueil rpymmbl Ha 70-if ceccum FOH-
CUTPAIIL, Mmemopanaym ICCA’ ¢ ykazaHueMm
TeX apOUTPaXHBIX TMOJOXEHUI 00 YCKOPEHHOM
apOuTpaxe, CYHIECTBYIOIIMX B (OpPME OTACIbHBIX
(creManbHbIX) PErJIaMeHTOB WJIM BCTPOEGHHBIX
B 00lIIMe TpaBuJjia, KOTOpble NUMEIOT BasKHOE 3Have-
HUe JUISl peau3alyy Mpoueaypbl YCKOPEHHOTO ap-
ouTpaxa:

*  MNPUMEHUMOCTh TPaBWJI YCKOPEHHOTO ap-

OouTpaxa;
* Ha3HauyeHWe apOouTpa WM (popMUpOBaHUE
TPETENCKOTO CYIa;

*  OTBOJI apOUTpa;

*  CpOKWM pa30uparTesibCTBa;

*  BBIHECEHME pEelIeHMUSI.

K MemopanayMy npuioxeHa Tabauiia co CBo-
JIOM YCKOPEHHBIX apOUTPaXKHBIX TOJOXEHUI, UC-
MOJIB3YEMBIX 59 apOUTpaKHBIMU YUPEKICHUSIMU.

bonee moapo6HO 00 ucciaegoBanusax IITTTC
n ICCA MBI pacckaxeM B CHelMaTIU3UpOBAHHOM
BBITycKe Arbitration.ru.

[T TC — Hezasucumas MelcnpasumenscmeeHHas opeanuzayus, yupescoennas é 1899200y 6 ueasx obecneuenus npogedenus
apoumpasicHslx pazdupamenscme u NpuMeHeHus opyaux Gopm ypeeyaupogatus cnopog. B coomeemcmeuu c Peenamenmom
FOHCHTPAJI cenepanvruiii cekpemaps IITTC modcem HazHauumos KoMnemeHmMHbLI 0peaH, ecau CMOPOoHbl He 002080PUNUCD
0 e2o 8bibOpe, AUOO No 002080PEHHOCMU CMOPOH CAMOCMOAMENbHO GbINOAHAMb YHKYUU KOMNEMEeHMH020 0peana 8 Ueasx
Ha3Ha4venus apoumpos, npuHAmMus pewenuti 00 omeode apoumpoe uau peuleHull 8 OMHOULeHUU 20HOPAPO8.

3 Mexcoynapoouwiii cogem no kommepueckomy apoumpaxcy (ICCA) — ecemupnas HenpasumenbcmeeHHas opeaHu3ayus,
codelicmayouas UCNOAb308AHUI0 U COBEPUIEHCMBOBAHUIO NPOUECCO8 apOUmpadca, Npumupenus u opy2ux opm paspeulerus

MeNCOYHAPOOHBIX KOMMEPHECKUX CHOPOE.
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AoNnycrmmMmA im ANCKPUMUHAL UNA
CNOPTCMEHOB NO NOJIOBOMY
NMPU3HAKY, OTBETWUJ1 CAS

Anekceli AHUUWeHKO
aosokam, hapmHep
Ab «CopaliHeH»

puctam Ab «CopaiiHeH» TOBOAUIOCH
MPeACTaBIsITh  MHTEpPechl  aTJeTOB
B CHOPTUBHOM apOUTPaKHOM CyIe
(CAS-TAS) B JlozaHHe, U MBI He T10-
HaCJIBIIIKE 3HAeM, YTO JOMWUHI — OJHA M3 CaMbIX
371000IHEBHBIX TeM B Mupe cropTa. Tak, u3-3a
cKaHjalla ¢ JOMWHIOM POCCUICKME aTJeThl UMe-
IOT BO3MOXHOCTb BBICTYNATh Ha MEXIYHApPOJIHBIX
COPEBHOBAHMSAX TOJILKO TOA HEUTpadbHBIM (hja-
roM — Kak, Hanpumep, 30 poccHiACKHUX JierKoatJie-
TOB, Y4aCTBOBABIIMX B YeMITMOHATe MMpa IO Jer-
koii atnetuke B Joxe'. OnHAaKO He TOJIBKO TOMUHT
HapylaeT COPEeBHOBATENAbHBIA TPUHIUIT YEeCTHOI

![To oannoim PUA Hoeocmu: https:

Banepus [ly6ewko
NOMOWHUK adgokama
AbB «CopaliHeH»

CITOPTUBHOM OOpBOBI. OTHeNbHBIE YYaCTHUKU CO-
CTSA3aHUI MMEIOT BPOXACHHBIE MPEUMYIIECTBA,
n MexnyHapoaHas accolldaius JerkoaTjieThude-
CKUX (enepalinii yxke HECKOJIbKO JIET MbITaeTCS 9TU
€CTEeCTBEHHbIE KayecTBa Kak-TO (popMajabHO Orpa-
HUYUTh. B TaHHOI cTaThe MBI paCCMOTPUM TOCTEI-
HUE CYIIECTBEHHbIE M3MEHEHUSI TAKOTO PEryJnpo-
BaHMSI.

30 anpesns 2019 roma CiopTUBHBIA apOUTpaxK-
HbI cya B JIo3aHHE BhIHEC PEIEHUE T10 aleJISIINT
criopremenkn Kacrep Cemenu (Caster Semenya)
u @enepanuu jerkoit amiernku HKOxHoit Adpu-
K1 . Anesuisiiis OblTa mogaHa NnpotuB PermameHTa

rsport.ria.ru/20190927/1559186437. html.
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MexxayHapoIHOM accolMaluy JeTKoaTIeTUIeCKUX
denepauuit (manee — PeriameHT), ycTaHaBIMBa-
fo1ero TpebOBaHUSI K XKEHCKON KiaccupUKaluu.
Huxe MBI paccMoTpuM cyThb 3TOTO Periamenra, ne-
TaJu CaMOro CIopa U TMOCJEeICTBUS apOUTPaKHOTO
pelIeHNS.

Yro yTBEp)KAaeT HoBbIM PernamMeHT?

Pernament MexxnyHapoIHOI accolMallMy JIETKOoaT-
netndeckux denepaunii (IAAF)? npenycmaTpuBaet
OrpaHUYEHUE YIaCTHUSI HEKOTOPBIX KEHIIUH-CIIOP-
TCMEHOK B OMNPEIEJeHHBIX TUCUMIUIAHAX, €CU
OHU HEe MPUHUMAIOT MEPHI 711 YMEHBIIIEHUST CBOETO
YPOBHSI TECTOCTEPOHa.

CornacHo PernamMeHTy, nefeHre CIOPTCMEHOB
Ha MYXCKYI0O W K€HCKYIO KaTerOpMU MPOUCXOIUT
MU3-3a BPOXIEHHBIX MPEUMYIIECTB B (hU3UUECKOM
pa3Mepe U Cuie MYXYWH, HauWHasl ¢ IybepTaTHO-
ro mepuoja. OTU KayecTBa Y MY*XKUUMH pPa3BUBAIOTCS
U TIPOSIBIISIIOTCS BO MHOTOM OJjiaromapsi 0osiee BbI-
COKOMY YpOBHIO TecTocTepoHa. [ToaToMy mpUHSTO
CUNTaTh, YTO COPEBHOBAHWE MEXIY MY>XUYMHAMU
U XEHIIWHAMU OBbLIO Obl HEYECTHBIM U OECCMbIC-
JICHHBIM, a TakXK€ MOTJIO Obl OTBPATUTh KEHIIUH
OT CIIopTAa.

CyliecTByeT IUPOKUIA MEAUIIMHCKAN U Hayd-
HBIIT KOHCEHCYC O TOM, UYTO HAJIMYUE Y HEKOTOPHIX
JKEHIIUH BPOXIEHHOTO BBICOKOTO YPOBHS 3HIO-
T€HHOTO TECTOCTEPOHA CYIIECTBEHHO YJIYUIIIaeT WX
CHOPTUBHBIE pe3yabTaThl. IMeHHO TmoaTtomy Pe-
[JIAMEHT OMpenessieT KPUTepPUU, KOTOPBIM TOJIXK-
HbI COOTBETCTBOBATH KEHIIIMHBI C TAKUM OTJIUYNEM
B CEKCYyaJIbHOM Pa3BUTUU, YTOOBI UMETh ITPABO TIPU-
HUMAaTb y4acTHe B ONpeneJeHHbIX TUCIMITIMHAX CO-
PEBHOBAHMUIA.

Ha 3ameTtky. B omHOM 13 01yOIMKOBaHHBIX
WCCICIOBAaHUI YCTAaHOBJIEHO, YTO KCH-
IIUHBI 03 OTIINYUIA B CEKCyaJbHOM pa3-
BUTUM MMEIOT YPOBEHb TECTOCTEPOHA
ot 0,06 o 1,68 HMonb/1, a Takxke 3,1 1 4,8

e CAS O JICKPUMWHALMW B CITOPTE | HOBOCTMU

HMoJIb/1. HopMmanbHBIN YPOBEHb TECTOCTE -
pOHa y My>XUMH cocTaBiisieT ot 7,7 no 29,4
HMOJIb/JI. B TO Bpems KakK y XXeHILIWH C OT-
JINYUSIMUA B CEKCYaJIbHOM Pa3BUTUM TECTO-
CTePOH HAXOAWTCS HA YPOBHE OT 5 HMOJIb/NT
U BBIIIE, TO €CTh IMPEBHIIIACT CPEAHECTATH -
CTUYECKUI KEHCKUI TTOKAa3aTeNb.

OnHUM U3 KpUTEPUEB SIBISIETCSI CHUKEHUE
YPOBHSI TECTOCTEPOHA 0 5 HMOJb/JI HA MPOTSKE-
HUW MUHUMYM IIECTU MeCS1IeB (HalpuMep, Mpu Mmo-
MOIIIM TOPMOHAJIbHBIX KOHTPAIIENITUBOB) 0 Havasia
COPEBHOBAHUS.

ITong PernameHT moamagalT TOJLKO OIpe-
JIeJIEHHbIE JIETKOATIETUYECKHE AUCIUTUIMHBI: Oer
Ha 400, 800, 1500 m u 1 mutio (okoJ10 1,6 KM), a Tak-
xe Oer ¢ mpensarcTBusiMu Ha 400 M. Takke pery-
JIUpOBAaHUWE PACIpPOCTPAHSCTCS Ha BTU JUCTAHIIUKA
B cocTaBe 3cTadeThl 1 MHOTOO0Ophs. OHO NeicTBY-
€T B OTHOIIEHUU MEXTyHAapOMHBIX COPEBHOBAHUM
M (bUKCALIM MUPOBBIX PEKOPIOB.

NcTopuuyeckaa cnpaBka. CBoeoOpa3HbIM
MpeIIIeCTBEHHUKOM HacTtosgmero Pe-
rnaMeHTa ObliM TmpaBuia IAAF mo pe-
TYJAUPOBAHUIO TUIEPAHIPOTeHUWS, Heii-
CTBHME KOTOPBIX OBIIO TMPUOCTAHOBJICHO
CAS B 2015 roay pelieHueM MO Jeny
WHIWICKON nerkoatjeTku Jptotu YaHn
(Dutee Chand). Torma cya npuien
K BBIBOAY, YTO He OblJa JoKa3aHa CTe-
IICHb IPEUMYIIECTBa XCHIIMWH-aTICTOB
C TIOBBIIICHHBIM YPOBHEM TECTOCTEPO-
Ha mepen MyxuyuHamu. Cya gan BO3-
MOXHOCTb MeXaAyHapoaIHOM accolu-
alu JIerKkoaTJeTUYecKux deaepanuii
MIpeJCTaBUTh JOMOJHUTEIbHBIE JTOKa-
3aTeJbCTBA Ha 3TOT CYET, HO accoliva-
uusa B Mapte 2018 roga yBemomuaa CAS,
YTO OT3BIBAET PETYJINpPOBaHNE U 3aMEHUT
ero HacrosuM PernameHTOM.

2 Uznauanvno CAS onybauxosan kpamkoe usznoxcenue pewenusi, URL: https://www.tas-cas.org/fileadmin/user _upload,
CAS Executive_Summary 5794 .pdf. Teneps onnaiin pazmeujeno u noanoe peuterue, https://www.tas-cas.org/fileadmin
user_upload/CAS_Award _-_redacted -_Semenya ASA_IAAF . pdf.

3 Peenamenm ecmynua 6 cuny 8 mas 2019 eoda u docmynen Ha caiime edepayuu Ha aHeAULICKOM U QPAHYY3CKOM S3bIKAX.

URL: https.//www.iaaf.org/about-iaaf/documents/rules-regulations #collapseregulations.
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B yem cyTb cnopa?

Kacrep Cemensa u @epaepaiius JIerKoi aTIeTUKU
IOxHoi1 Adpuku mhITATUCh J0Ka3aTh, YTO JaH-
HBIl PeriamMeHT gBIIsIeTCS ITMCKPUMWHALMOHHBIM
10 MPU3HAKY ToJIa M/WJIA TeHISPHOMN TTpUHAIIEXK-
HOCTH, TIOCKOJIBKY OH, BO-TIEPBBIX, ITPUMCHSIETCS
TOJILKO B OTHOIIEHWHN KEHIIMH-aTIECTOB U, BO-BTO-
PBIX, HaIlpaBJIeH Ha >KEHIIWH-aTJIETOB, MMEIOIINX
orpenejeHHbIe (PU3UOIOTHYeCKUE TTPU3HAKU. Tak-
)K€ OHHU YKasblBaJldi Ha OTCYTCTBUE JOCTAaTOYHO-
ro Hay4yHOro oO0OCHOBaHUs AaHHOTO PermameHTa.
Ero HOpMBI He SIBJISIFOTCS HEOOXOIMMBIMU W HaHE-
CcyT yuiep0d XeHIIMHaM-aTjeTaM, IOATaIaroIuM
rmojg HuX. Ha ocHOBaHWMM 3THX apryMeHTOB CIIOp-
TCMeHKa M ¢heiepalius MbITaTUCh TOOUTHCS 3ampeTa
BCTyruieHus PernameHTa B cuiy.

Heno B CAS paccmarpuBaia TaHelb U3 Tpex
apOMTPOB, IIPUYEM EIMHOINIACUS MEXIy HUMU
He ObuT0. OMHAKO OOJIBIIMHCTBOM TOJIOCOB COCTaB
apouTpaxka oTkJioHun aneusiiuio Kactep CemeHu
u @enepaunu jnerkoit atietuku HOxHOoI Adpu-
Ku. B cBoeM pelieHMM cocTaB apOMTpaxa ykasall,
yTo PeriiamMeHT sIBisIeTCS OTUCKPUMWHALMOHHBIM,
OIHAKO Takas IUCKPUMHUHALIMSA — HeoOXxomumast
1 MIPONOPIIMOHAIbHAST Mepa ISl TOCTYDKEHMST IIpa-
BOMEPHOI1 11eJIM MO 00eCTIeYeHNIO YECTHBIX COPEB-
HOBaHWI Cpeay KEHIIMH B JIETKO aTJIETHKE.

OrtmpaBHas TOYKa ST KPUTEpPUS HEOOXOIM-
MOCTH — 3TO HaJIMYMe MYXKCKOI M KeHCKOU KaTe-
rOpyii COpeBHOBAHMI, a 3HAYUT, OTpeleIcHUE Ma-
pPaMeTpOB, MO KOTOPBLIM CJIeAyeT OTHOCUTh K HUM
cnoptcMeHoB. CAS cornacuicsa ¢ gopogamu TAAF,
YTO TTOJI KaK IOpUANYECKU (DaKT He BCerma siByseT-
Csl YeCTHBIM M 3G GEKTUBHBIM KPUTEPUEM [IJIST OT-
HECEHMS CITOPTCMEHOB K TOI MJIM MHOIM KaTECTOPUM.
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Cyn npullea K BbIBOLY, UYTO HYXKHO TaKKe YYUThI-
BaThb OMOJIOTUYECKYIO COCTaBJISIIOINIYIO, OT KOTOPOI
3aBUCUT HaJWuue MPEUMYIIECTBA Y CIIOPTCMEHOB.
ITo muenuio CAS, mpeacTaBieHHbIE €My J0Ka3a-
TeJIbCTBA MOATBEPXKAAIOT, UYTO CIIOPTCMEHBI C TTOBBI-
ILIEHHBIM YPOBHEM TECTOCTEPOHA UMEIOT MpPEeruMy-
IIECTBO, KOTOPOE MOPOM SIBISIETCS OMPEaSISTIOIINM
B criopte. [ToaTomMy npuHsaTHe PernaMmeHTa, HarmpaB-
JIEHHOTO Ha BO3MOXHOCTb YYaCTUSI XKEHILMH-aTJIe-
TOB C MOBBIIIEHHBIM YPOBHEM TECTOCTEPOHA, HEOO-
XOJUMO.

Cyn mpuilen K BbIBOAY, YTO PeriaMeHT Tak-
K€ <«IIPONOPLMOHATEH», TMOCKOJbKY OTCYTCTBYET
HEOOXOAUMOCTh XUPYPIrMUYECKOTO BMeIlaTeIbCTBA
JIJISI TOTO, UTOOBI 00€CIEeYUTh BO3MOXHOCTD y4acTHUSI
JKEHILMHBI-aTJIeTa B COPEBHOBAHUAX. ATieTaM J0-
CTaTOYHO MPUHMMATL OpaJibHble KOHTPALIEIITUBHI,
YTOOBI YMEHBIIUTH YPOBEHb TECTOCTEPOHA.

KakoBbl nocinencreus
BbIHECEHHOIO DELIJEHMFI?

Kacrep Cemenss u @enepaumsi JIETKOM aTIeTH-
ku KOxHol AdGpUKM MOIIM 00XaJloBaTh pelIeHUe
B ®enepanbHoMm cyne IlBeiiiapuu B TeyeHue 30
JHEl ¢ MOMEHTa YBEIOMJIEHUSI CTOPOH U BOCTIOJNb-
30BaJIUCh 3TON BO3MOXKHOCTBIO, MTO/IaB aMeJUISLIMIO.
BriHeceHue onpeneseHus Cy0M Mo areIssii MO-
JKeT 3aHSITh OKOJIO 1IecTH MecsiieB. Ha Bpems ame-
qsuun CAS mpuoctaHoBUI AelicTBUe PerameHTta
B oTHolieHUU CemeHu, ogHako 29 utoHsg 2019 roga
OTMEHUJI paHee MpPeJIOoCTaBIEHHOE MPUOCTaHOBIIE-
Hue. bynem cienuts, nonyuurcs au Kactep CemeHe
JOOUTBCS TIOJIOKUTENBHOTO perieHus: PepepaabHO-
ro cyaa IlIBelinapuu.



INTERNATIONAL BAR ASSOCIATION CONFERENCES

EXXETOHAA 15 HOAGPA 2019 T.
X I MEXOYHAPOOHAA Otenb banuyr KemnnHckn Mocksa

KOHOEPEHL WA yn. banuyr, g. 1, MockBa

CnnaHma n nornoweHns
B Poccum n ctpaHax CHI'

B oguHHapLaTbivi pa3 nogpag BeayLine MMpOoBble SKCepTbl B 061aCTV SKOHOMUKW U
loprcnpyaeHLmmn cobepyTcsa, YTobbl 06CyanTb HoBeNLWME TeHAeHUUN pbiHKa M&A B Poccnn
n CHI. KoHdepeHUuA opraHn3oBaHa KoMUTETOM NO KOPNOpaTUBHOMY MPaBy U CAVAHUAM U
nornoweHuam IBA, npm nogaepxke EBponenckoro pernoHansHoro ¢opyma IBA. K yuactuio
B KOHpEepeHUMM NPUINaLaloTca KOPNopaTUBHbIE IOPUCTbI, FOPUCTbI YaCTHOW NPAKTUKN,
bVHAHCNCTBI M gpyrue 3KCnepTbl, Cneyuanusnpyolmeca B chepe CIMAHUN 1 NOTNOLWEHNIA.

Ha noBecTKe AHA:

- O630p pblHKa CNAHWIA 1 nornoLleHnin B Poccumn n ctpaHax CHI-
TEHAEHUUN 11 OCHOBHbIE COObITUA.

- COoenku CnAHUA 1 nornoweHna B cdepe TeEXHONOTUA.
+ AKTyanbHble npobnembl B chepe cnuaHnin 1 nornoweHmi B Poccmum n ctpadax CHI.

- «Yepes TepHMM K 3Be3daM» unu Kak caenkn M&A moryT 6biTb ycneLHbIMU B YC/TOBUAX
CaHKUMI 1 yxectouyeHnsa AML.

- Cnopbl NO caenkam CIMAHMA 1 NOTJIOWEHMA B TOCYAAPCTBEHHbIX Y TPETENCKMX CyaaX —
HefaBHME N3MEHEHMA Y OCHOBHbIE COObITUA.

Conpepcepartenu KoHpepeHUUn:
Anpgpe Aodyp, naptHep, Borden Ladner Gervais, MoHpeanb; Conpeacepartenb KomuteTa
IBA no KoprniopaTMBHOMY Npasy 1 CIMAHUAM W MOTOLWEHUAM
Anekcanpp Mapckun, [MaptHep, lOpugnueckas pupma AJTIPY[], Mocksa; KomuTtet IBA
MO KOprnopaTUBHOMY NpaBy U CIAHUAM U NOrNOLWeHUAM, 3amecTuTenb npeaceaaTens
MogkomuTeTa NO TEKYLUM N3MEHEHNAM B 3aKOHOAATeNbCTBE

OduuymnanbHbin cant: https://www.iba-ma.ru/
Pernctpauus Ha meponpusTue: https://www.iba-ma.ru/registration/

Mo Bonpocam yyacTtua n pernctpauum: info@iba-ma.ru nnm
alexandra.brichkovskaya@arbitrations.ru




. RUSSIAN
ARBITRATION

ASSOCIATION

AD HOC
ARBITRATION
FORUM 2019

Cpepu Tem ansa obecyxaeHus: 2019

* Apbutpaxk ad hoc n poccuinckas apbuTparkHas

pedopmMa: HOBbIN BUTOK PasBUTUS 12 AEKaﬁpﬂ

+ Bbibupaem apbutpaxk: ad hoc vs

ApOUTPAXKHbIN LEHTP AZIMUT
* 3apyb6eXkHbll onbIT apbuTpaxk ad hoc: SMOLENSKAYA
rnepeHnMaeM onbIT MOSCOW

+ Kak pa6oTaeT apbutpax ad hoc? Mocksa, CMosieHcKas, 8

C nporpaMmoli MeponpusTUs MOXXHO 03HAKOMUTLCS MO CCbLIKE:
https:/arbitration.ru/events/conference/ad-hoc-arbitration-forum-2019/programma.php

Moppo6Hee o MeponpuaTum: https:/arbitration.ru/events/conference/ad-hoc-arbitration-forum-2019/index.php
Peructpauus Ha meponpusaTue: https://arbitration.ru/events/conference/ad-hoc-arbitration-forum-2019/registratsiya.php
Mo BonpocaM perucTpauum npocb6a obpaiatbea K Banepun TecanHoi valeriya.teslina@arbitrations.ru

Mo BonpocaM cnoHcopcTBa Npocbb6a obpallaTbcs K AnekcaHape bpuukosckoit alexandra.brichkovskaya@arbitrations.ru
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Baker
McKenzie.

We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
The arbitration in 45 jurisdictions over the past year, including

Baker McKenzie new legislation, institutional rules, and key cases.
International

Arbitration Yearbook This year’s edition includes a special feature on diversity
in arbitration.

globalarbitrationnews.com/international-arbitration-yearbook-2 www.bakermckenzie.com
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