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B 2018 rogy ucnonHunocb 60 net Hbto-Mopkckoii
KOHBEHLMN O NPU3HAaHNN 1 MPUBELEHNN B CMOJSIHEHUE
WHOCTPaHHbIX apbuUTparkHbIX PELLEHNIA.

ApbuTtpaxkHas Accoumaunsi FrOTOBUT K U3AAHNIO KHUTY,
NOCBSILLEHHYIO BONPOCaM MPU3HaHUs 1 NPUBMAEHNS B
WCMNOJIHEHNE VHOCTPaHHbIX PELLUEHNIA, OCrapuBaHus
N UCMOSIHEHNST BHYTPEHHNX apOUTPaXKHbIX PEeLUeHUin
B Poccun n ctpaHax 6biBwero CCCP. B umspgaHue
BKJ/IIOYEH MOCTATENHbIA KOMMEHTapuin K Hbto-
l7lopKCK017| KOHBEHUMN, EBpPONENCKONn KOHBEHLMUN
O BHelwHeToproBoM apbutpaxe 1961, AMNK, MK
n 3akoHy O MeXAyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure 6ygyTr Takxe nogpobHO
OCBeLLeHbl 0COBEHHOCTIN NPaBOBOro PerynMpoBaHns
B cTpaHax 6biswero CCCP.

YHUKanbHON OCOBGEHHOCTbID WN3JaHUA  SABASIETCA
NoJpOoOHbIN  CTAaTUCTUYECKUIA aHaIM3  POCCUIACKMX
cynebHbiXx akToB 00 ocnapvBaHuM, MNPU3HAHUK U
NPVBEAEHUN B NCTIONHEHME apOUTPaXkHbIX PEeLUeHUN
3a nocnegHue 10 net.

Teeppopii nepennet, 800 ctpaHuu, Tupax 1000 ak3.
MnaHupyeTcs nagaHne KHAM Ha aHrIMACKOM s3bIKe.

He ynycTuTe peknamHbie BO3MOXXHOCTU B KHUre.
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The New York Convention celebrates its 60-year
anniversary in 2018.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released this year.

Advertise in the book.
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Bnagumup Xsanen
Arbitration Association
Chairman of the Board

VBaxaemble Kosteru!

B ceHTs0pe ncnoyHsAeTCS TpU ToAa ¢ MOMEHTA IIPUHSTUS U3MEHEHUI B 3aKOHOATEIbCTBO B paMKax
poccuiickoil apouTpaxHoit pepopmMbl. Tpu roga — CpoK He CAMIIKOM OOJIbIION, YTOOBI UTO-TO MOCTPO-
WUTb, OTHAKO JOCTAaTOYHBIN, YTOOBI UTO-TO pa3pyliuThb. COOBITHS, MPOU3OIIEAIINE 3a TTOCTAEAHEE BpeMs,
HE OCTaBJISIIOT COMHEHU B TOM, UTO pepopma ObLia IMpoBeIeHa 0 CaMOMY XyIIIIEMY BapUaHTY: TpeTeiickoe
pa3dupateabcTBo B Poccun mpakTtruecku paspyiieHo. Poccust Takke cepbe3HO MOANOpTUIa cede permyTa-
1110 KaK MECTO apOuTpaxa, U MOTPeOyIOTCS JOJITHE TOMIbI, YTOOBI BEPHYTHCS XOTs ObI K TOpeOpMEHHOMY
CcOCTOsSTHMIO. YeM paHblile HAUHETCS 3TOT Mpoliecc, TeM Jydlle. Yl HauaThCsl OH JOJIKEH C MPU3HAHUS TOTO,
YTO 3KCIICPUMEHT ITOJT Ha3BaHUeM «ApouTpaxkHas pecopma 2016 roma» ¢ TpeCKOM TTPOBATHTICS.

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

It seems the 1960s and 1970s, when the world was finally taking a breath after the shock of World War
I1, were golden era of international agreements in arbitration. The USSR ratified the New York Convention
in 1960. The United States followed in 1970. In 1962, the USSR ratified also the European Convention on
International Commercial Arbitration. France, a member of NATO until 1966, joined the European Conven-
tion in 1964. Examples are plenty.

Notably, in 1962 the Cuban missile crisis between the Soviet Union and the United States broke out. It
was the deepest rift in the relations between countries, the two superpowers of the time.

Interestingly enough, shortly before coming to the brink of nuclear war, the two systems with antagonistic
ideology of communism and capitalism would join international treaties. Now, there is no official ideology.
But the states opt out of international treaties. The US pulled out of The Intermediate-Range Nuclear Forces
Treaty (INF). The latest bill by A. Lugovoi et al pending in the Russian State Duma (covered in this issue)
is an effort to partially opt out of the New York and the European Conventions on international arbitration.

Are international treaties so outdated or does it take only a global conflict like World War II for nations
to believe in international law?

August 2019, N2 7 | 3
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WHY ARBITRATION REFORM

IN RUSSIA FAILED?

Vladimir Khvalei

GOALS OF RUSSIAN
ARBITRATION REFORM

Creation of a normal, world-class
system of arbitration

he principal goal of the Russian arbitration
reform was the establishment of a “normal,
world-class system of arbitration”.!

The term “world-class” should obvi-
ously be understood to refer to such centers of inter-
national arbitration as England, France, Switzerland,
the USA, Germany, Sweden, Singapore and Hong
Kong (the countries of the “First Group™).

And, most likely, “world-class” should not
be understood as referring to such countries as Costa
Rica, Ecuador, Nicaragua, Panama, Peru, Angola,
Mozambique, Zambia, Uganda, Bahrain, Ukraine,
Latvia and Uzbekistan, where the government direct-
ly or indirectly controls the formation of arbitration
courts? (the countries of the “Second Group™).

Unfortunately, as will be demonstrated below,
the measures introduced in Russia as a result of the
arbitration reform were borrowed from the prac-

The analysis presented below constitutes the author’s personal point of view, not related to his
activities in various companies and organizations. This article presents an updated version
of the note sent to M. L. Galperin in December 2017.

tice existing not in countries of the First Group, but
in those of the Second one.

Four components of the
success of an arbitration venue

Success of arbitration venue is based on four
pillars:
1. Liberal arbitration law;
2. Arbitration-friendly judiciary;
3. A qualified and mature
community;
4. Reliable arbitral institutions.

arbitration

Liberal Arbitration Law

In all the countries that belong to the First
Group, the law is liberal to arbitration, which
includes:

1. Broad Arbitrability of Disputes

Asa general rule, any disputes for which it is pos-
sible to enter into an amicable settlement agreement
are deemed to be arbitrable. These include not only
corporate disputes, disputes regarding the procure-
ment of goods, works or services in order to secure
state and municipal needs, and disputes concerning

M. G. Galperin. Presentation at Conference ICC Russia 28 November 2017: “The final result, business as a consumer of arbi-
tration services posed the question to the government of creating in our country a normal system of arbitration on a world-class
level. In turn, this assignment was put forth by the President and the Government to the Ministry of Justice.”

2@G. Zhukova. Arbitration institutes: legal status, creation, binding requirements, and oversight// “Treteisky sud”, Ne 2/3
2016, p.55-75.

4 | Arbitration.ru



real estate, but also labor, family and inheritance dis-
putes, as well as disputes on compensation of damage
inflicted by a breach of antimonopoly laws. This vir-
tually unrestricted arbitrability of disputes allows the
parties not to worry that their dispute will unexpect-
edly turn out not to be arbitrable in the arbitration
venue.

It is obvious that Russia is significantly losing
out to the leading countries, because the restrictions
on arbitrability exist not only with regard to labor and
family disputes, but even with regard to those disputes
whose arbitrability usually ought not to raise any
doubt (for instance, corporate disputes and disputes
concerning the procurement of goods, works, or ser-
vices in order to secure state and municipal needs).

2. Absence of Special Requirements For The
Form Of Arbitration Agreement

The liberal arbitration law (for example, that of
France?® or Sweden*) does not contain any require-
ments regarding the form of the arbitration agree-
ment. This means that an arbitration agreement may
be concluded in any form, including oral.

However, Russian Federation failed to incorpo-
rate the amendments to the 2006 UNCITRAL Mod-
el Law concerning the oral form of an arbitration
agreement.

3. Limiting The Influence Of The State On Ar-
bitration Proceedings

In the popular seats of arbitration, the influence
of the state on arbitration is strictly limited. In gen-
eral, state courts can set aside an arbitral award only
upon narrow grounds (coinciding with the grounds
for refusing to recognize and enforce a foreign arbi-
tral award under the New York Convention).

Any other forms of interference of the state
in the arbitration proceedings automatically makes
that country arbitration-unfriendly.

As a negative example, one could cite the re-
quirement that arbitrators must obtain a work permit

S RUSSIAN ARBITRATION REFORM FAILURE | ANALYTICS

to perform their functions. After the government of
Thailand fined one of ICC arbitrators because he was
resolving a dispute within the territory of Thailand
without having obtained a work permit,” Thailand
automatically ceased to be considered as an attractive
place for arbitration. One may also recall the recent
introduction in Dubai of criminal liability for arbitra-
tors, which had an immediate negative effect on the
reputation of Dubai as an arbitration venue.®

The issuance of a permission for a foreign arbi-
tral institution to administer disputes in the country
is not known in the laws of arbitration-friendly coun-
tries, therefore the very fact of introducing such reg-
istration of the PAI (permanent arbitral institutions)
automatically assigns Russia to the Second Group of
countries.

Arbitration-Friendly Judiciary

The presence of liberal arbitration law by itself
does not guarantee the popularity of an arbitration
venue. Indeed, the arbitration legislation of many
countries is fully based on the UNCITRAL Mod-
el Law, yet this fact does not make these countries
a popular place for arbitration.

The value of any law is determined by the possi-
bility of ensuring its correct application. In all leading
arbitration venues a judiciary is friendly to arbitration,
which allows the parties to feel comfortable there.

Unfortunately, Russia has not been able
to achieve the reputation of a country in which state
courts take a favorable view of arbitration. Notwith-
standing the fact that positive statistics of recognition
and enforcement of foreign arbitral awards has been
constantly on the rise,” Russian courts have quite reg-
ularly taken landmark decisions that were blatantly
hostile to arbitration and had a negative effect on the
perception of Russian judicial system. This concerns
a limitation on the arbitrability of corporate dis-

3 Article 1504 French Code of Civil Legal Proceedings (Book 1V (Arbitration), Section 1l (International arbitration)), text
accessible at: http://www.iaiparis.com/pdf/FRENCH LAW_ON_INTERNATIONAL_ ARBITRATION.pdf.

*Article 1 Swedish law on arbitration (SFS 1999:116), text accessible at: http.//www.sccinstitute.com/media/37089/the-swed-

ish-arbitration-act.pdf.

3 http://globalarbitrationreview.com/article/1034955/getting-to-grips-with-guerrilla-tactics %20.

¢ See Article 257 Criminal Code UAE, citation from http.//www.inhousecommunity.com/article/potential-criminal-liabili-

ty-for-arbitrators-and-experts-in-the-uae/.

7 hittps.//arbitration.ru/press-centr/news/issledovanie-raa-po-primeneniyu-nyu-yorkskoy-konventsii/ ?sphrase _id=46099.
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putes,® disputes involving real estate’ and disputes in-
volving state procurement;'’ a narrow interpretation
of the subject matter of arbitration agreements;'' and
an interpretation of any deficiencies in an arbitration
agreement in favor of it being invalid.'? Thus, last year
the Russian courts shocked the entire world by de-
claring the ICC model clause invalid.!* Even though
this error was later corrected by the Supreme Court,
the “aftertaste,” as one may say, remained, and it will
linger for years.

Unfortunately, arbitration reform in Russia has
completely bypassed the question of improving the
quality of the judiciary, even though without this, it
is impossible to make the country a popular place for
arbitration.

A qualified and mature
arbitration community

The presence of liberal arbitration laws and ar-
bitration-friendly judiciary is insufficient in and of
itself to make a specific country a popular place of
arbitration. It is merely an infrastructure, which has
to be filled with content.

This content is constituted by the presence of a
qualified and mature arbitration community, which is
capable of acting both in the capacity of arbitrators
and in the capacity of parties’ counsel in arbitration.

Despite the fact that in Russia, an ambitious
generation of young lawyers is growing, it will take
decades before this generation will become mature.

It is impossible to become an arbitrator in a sin-
gle day; it is necessary to gain experience in smaller
and less complicated disputes. Unfortunately, as will
be demonstrated below, the requirements introduced

by the Russian arbitration reform for mandatory lists
of arbitrators limits the involvement of young lawyers
in arbitration proceedings.

Lack of “domestic” arbitrators could theoret-
ically be compensated by foreign ones, who would
be able to come to Russia to resolve disputes. But
to make this happen, Russia has to simplify the visa
regime for foreign arbitrators and representatives of
the parties, and make amendments to the tax legis-
lation releasing foreign arbitrators from paying taxes
in Russia. The arbitration reform has solved none of
these issues.

In addition, a mature professional community
is capable of fighting abuse in the area of arbitration
proceedings better than a state. In countries with de-
veloped legal traditions, lawyers do not try to use ar-
bitration courts to legalize illegal schemes.

Restrictions in Russian arbitration legislation
concerning the role of advocates’ bureau as share-
holders of arbitration courts did not arise out of thin
air. Unfortunately, it is precisely advocates who more
often than not were involved in devising various sorts
of schemes for abusing arbitration. However, not
a single case is known when such abuse on the part
of advocates attracted the attention of the Federal
Chamber of Advocates of the Russian Federation.

Reliable arbitral institutions

And finally, the fourth pillar of the success of the
arbitration venue is the presence of arbitral institu-
tions that enjoy the trust of the parties. Thus, virtually
every popular arbitration venue has its own “flagship”
arbitral institute: in London it is the LCIA; in Paris it
is the ICC; in Singapore the SIAC.'*

$See Ruling SAC RF No VAS-15384/11 dated 30 January 2012 in case A40-35844/2011-69-311 (NLMK v. Maksimova).

? Resolution FAS of Moscow Circuit No KG-A40/9254-08 dated 13 October 2008; Resolution FAS of Moscow Circuit dated 13
October 2008 N KG-A40/9294-08-1,2; Ruling SAC RF dated 15 June 2009 Ne 5520/09.

10 Resolution of Presidium of SAC RF No 11535/13 dated 28 January 2014.

T Resolution of Presidium of SAC RF dated 19 May 2009 17476/08; Resolution of Presidium of SAC RF dated 19 May 2009
17481/08; Ruling SAC RF No. VAS-17333/09 dated 17 February 2010.

2 Ruling SAC RF No. VAS-17333/09 dated 17 February 2010; Resolution FAS of Moscow Circuit 13 March 2012.

3 For more on the case, see the link: https://pravo.ru/news/206812/.

" SIAC was created in 1990 as NKO by the Council for Economic Development and the Council for Development of Trade
of Singapore. In 1999 the founders were changed to the Singapore Academy of Law (Singapore chamber of lawyers), and in
2003 to the Federation of Business of Singapore. This organization constitutes the Chamber of Commerce, which unites more
than 20,000 companies, see Lawrence Boo and Kevin Nash, Singapore International Arbitration Centre (SIAC) in SIAC-1,
rel.8-2015.

6 | Arbitration.ru
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That said, a highly questionable position is that
“a country cannot have many arbitration courts”, as
advocated by the Russian Ministry of Justice.> Well,
in a country such as Ukraine or Zambia, it is possible.

Ukraine may be the only country in Europe
in which the ICAC at the Chamber of Commerce and
Industry of Ukraine has a monopoly for administer-
ing international disputes.'®

In Zambia, the Ministry of Justice is entitled
to refuse to register an arbitration court if it believes
that the number of already existing centers for the
resolution of disputes is sufficient."”

As far as the leading countries are concerned,
they have dozens of arbitration courts:

England

1. London Court of International Arbitration.

2. The Chartered Institute of Arbitrators
(CIArb); http://www.ciarb.org/dispute-ap-
pointment-service/arbitration/ciarb-arbi-
tration-rules.

3. The Centre for Effective Dispute Resolution
https://www.cedr.com/about_us/contact/
location.php.

4. Insurance and Reinsurance Arbitration So-
ciety (ARIAS (UK)).

5. Grain & Feed Trade Association (GAFTA)
https://www.gafta.com/Arbitration.

6. Federation of Oils, Seeds & Fats Associa-
tions (FOSFA) https://www.fosfa.org/arbi-
tration/.

7. London Metal Exchange (LME) https://
www.lme.com/About/Regulation/Arbitra-
tion#tabIndex=0.

8. London Maritime Arbitrators’ Association
(LMAA) http://www.maritimelondon.com/
service/arbitration.

U
1.

10.

11.

13.

S RUSSIAN ARBITRATION REFORM FAILURE | ANALYTICS
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American Arbitration Association (AAA,
www.adr.org) and its International Centre
for Dispute Resolution (ICDR, www.icdr.
org) (‘AAA/ICDR”).

JAMS (www.jamsadr.com).

International Institute for Conflict Preven-
tion and Resolution (CPR, www.cpradr.
org).

Silicon Valley Arbitration & Mediation
Center (SVAMC) https://svamc.org/in-
tl-arbitration/.

Arbitration Mediation Conciliation Cen-
ter http://amccenter.com/Services.aspx.
Inter-American ~ Commercial  Arbitra-
tion Commission (IACAC http://www.sice.
oas.org/dispute/comarb/iacac/iacacle.
asp).

Commercial Arbitration and Media-
tion Centre for the Americas (CAMCA)
(http://www.sice.oas.org/dispute/comar-
b_e.asp).

Chicago International Dispute Resolution
Association (www.cidra.org).

Colorado Mediators & Arbitrators www.
coma.com.

The Financial Industry Regulatory Author-
ity (‘FINRA’) http://www.finra.org/arbitra-
tion-and-mediation.

International Centre for Settlement of In-
vestment Disputes (ICSID).

. National Arbitration and Mediation (NAM)

http://www.namadr.com/company/about/.
Society of Maritime Arbitrators http://www.

smany.org/.

5 M. G. Galperin. Presentation at Conference ICC Russia 28 November 2017: “But international experience unwaveringly
testifies to the fact that a country cannot have a large number of arbitration courts. Can you think of even one developed juris-
diction where there are more than one or two of such leading courts?”. It appears that the basis for this statement was provided
by the famous “investigation” of RAC, see the publication in the magazine “Treteisky Sud” Nol/2, 2018, as well as my article

“It’s a shame, girls!,” Ibid. P. 42-45.

16 In art. 38 of the Law of Ukraine “On external economic activity,” in 1995 and amendment was made stating that disputes
arising from external economic activity must be referred specifically to the ICAC and MAC of the CCI of Ukraine, which actu-
ally established a monopoly of these institutes on resolving external trade disputes.

I7G. Zhukova. Arbitration institutes: legal status, creation, binding requirements, and supervision// “Treteisky Sud”,

Ne 2/3 2016, p. 74.
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France
1. The International Chamber of Commerce
(ICC).

2. French Arbitration Association (Association
francaise d’arbitrage).

3. Paris Centre for Mediation and Arbitration
(Centre de médiation et d’arbitrage de Par-
is).

4. International Arbitration Chamber of Paris
(Chambre arbitrale internationale de Paris).

5. Paris Maritime Arbitration Chamber
(Chambre arbitrale maritime de Paris).

6. French Reinsurance and Insurance Arbitra-
tion Centre (Centre francais d’arbitrage de
réassurance et d’assurance).

Germany

1. Deutsche Institution fiir Schiedsgerichts-
barkeit (DIS).

2. FIAC - Frankfurt International Arbitration
Centre.

3. German Maritime Arbitration Association
(GMAA).

4. Hamburg - Arbitration Court of the Cham-
ber of Commerce.

5. Hamburg - Chinese Arbitration Center
(CEAC).

6. Hamburg - Friendly Arbitrage (Freund-
schaftliche Arbitrage) https://www.hk24.de/
produktmarken/beratung-service/recht
und_steuern/schiedsgerichte/schieds-
gericht-handelskammer/1168186.

7. Hamburg - Waren-Verein der Hamburger
Borse.

8. Hamburg - Arbitration of the German Cof-
fee Association (Deutscher Kaffeeverband).

Thus, the notion that “there cannot be more than

one or two leading courts” is based on false premises.
What criteria must be applied in order to define the
term “leading™?

The leading role of an arbitral institute is not de-
termined by the number of cases. In that case, for in-
stance, the leading arbitral Institute in Europe should
have been the ICAC at the Chamber of Commerce
and Industry of Ukraine, which until recently was
handling a record number of cases.'®
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ICAC at the CCI of Ukraine

As you can see, according to the number of
cases, the ICAC at the Chamber of Commerce and
Industry of Ukraine exceeded the number of cases
handled by the ICC, LCIA, SCC or VIAC. Howev-
er, such a number of cases was somewhat artificial:
Ukraine’s law on foreign economic activity included
a provision stating that the charging of a fine for fail-
ure to return foreign-currency revenue is suspended
if the exporter turns to arbitration under the Rules of
the ICAC at the Chamber of Commerce and Industry
of Ukraine. ' However, after excluding this provision,
the number of cases fell sharply.

In addition to that, the leading role of an arbitral
institute should be defined in the relevant sphere of
activity. Thus, for example, ICSID is the leading arbi-
tration institute in the area of investment arbitration,
despite the fact that the quantity of cases handled by
this institute is numbered in several dozens. FOSFA
is the leading institute for disputes in the trading of
oils, GAFTA for disputes involving cereal crops, and
LMAA in the area of maritime disputes.

8 In 2014 the ICAC and MAK at the CCI of Ukraine accepted 696 cases for proceedings, and resolved 356 cases; in 2015 922
cases were accepted for proceedings, 549 cases were resolved; in 2016 553 were accepted, 472 cases were resolved; in 2017
these figures were 331 and 295 cases respectively, in 2018 - 286 and 198§ cases, for more details see the following link: https.//

icac.org.ua/ru/statystyka-ta-praktvka/zvity/.

9 See amendments to part 2 art. 4 of the Law on settlements in foreign currency and first paragraph of part 3 art. 3 Law on

barter in external economic activity.
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And the most important thing, the question
of whether an arbitration court has the right to ex-
ist, is something that the market decides in all these
countries, rather than bureaucrats on the basis of
non-transparent criteria not based on the law.

For example, in the middle of the 1970s, the
SCC was handling only a modest number of cases per
year. The Chamber itself was considering whether it
is worthwhile to keep the arbitration court. Had the
Ministry of Justice of Sweden decided at the time that
this arbitration court was not “leading,” then inter-
national arbitration would never have seen the suc-
cess of the Arbitration Institute of the SCC.

FAILURE OF THE
DECLARED GOALS OF THE
ARBITRATION REFORM

It really failed

One could carry out a long discussion on the issue of
whether the arbitration reform failed, and what con-
stitutes an objective criterion for its success or failure.
It is obvious that the most objective criterion is pro-
vided by statistics. And the statistics is rather gloomy.

I 5 I = I . 78
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As can be seen from these graphics, the number
of cases in state courts challenging arbitral awards or
cases for the issuance of a writ of execution in respect
of arbitral awards decreased five times on average.
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This is a good indicator of the fact that the arbitration
market in Russia decreased five times.

Proponents of the arbitration reform may say
that this is indeed a good indicator, inasmuch as it
proves that “bad” arbitration courts were liquidated,
leaving only the good ones. But this is wrong.

If one looks at statistics, then it is clear that the
number of “negative decisions” by state courts went
up in terms of percentage.
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That is, the number of arbitration courts de-
creased, but the quality of arbitral awards (if one may
judge based on the quantity of “negative” decisions
issued by state courts) only became worse, because
there were more challenges granted or refusals to is-
sue writs of execution.

Registration of arbitration
courts in principle cannot put
an end to abuse in the area of
arbitration proceedings

As a panacea to protect from abuse in the area
of arbitration proceedings, the arbitration reform
proposed the registration of arbitration courts. As a
counterweight to any possible bureaucratic arbitrari-
ness — the creation of a Council for Improving Arbi-
tration at the Ministry of Justice of the RF (hereinaf-
ter the “Council”).

However, this did not help.

As indicated above, that abuse of arbitration
must be dealt with at the level of judicial review, and,
where this is applicable, also by way of the reaction of
a professional community.?’

The practice of neighboring countries, which
introduced a system of state registration of arbitration
courts and where “objective criteria” were established

(such as Latvia, Ukraine) showed that this did not
help to get rid of the abuse in the area of arbitration
proceedings.

In Latvia, before the introduction of a registra-
tion system, there were more than 200 arbitration
courts; after the registration this number became
around 80. For a country with a population of around
2 million people, this is rather a lot, and shows that
everyone who wanted to receive a permit received
one.

In Ukraine after introducing a system of registra-
tion, approximately 500 domestic arbitration courts
remained,?! which also proves lack of effectiveness of
a registration system.

The criteria being applied by the Ministry of
Justice of Russia are not objective: they are not based
on the law?? and abstract concepts are used in them.?
Furthermore, even those criteria that are articulated
are applied selectively.?*

The Council was unable to become a counter-
weight and exert any kind of significant influence on
the process: the very fact that of the 39 applications
submitted to the Ministry of Justice as of 29 March
2019,% only 14 passed through the bureaucratic filter
of the Ministry and were considered at the sessions of
the Council ?° shows that to a large extent, it is pre-
cisely bureaucrats from the Ministry of Justice who

20 For example, in 2015 the Chartered Institute of Arbitrators, imposed a fine of 25,000 pounds on one of its members, and also
disbarred due to violation of the standards of professional ethics http://www.ciarb.org/news/ciarb-news/news-detail/profes-
sional-conduct-announcements/2016/01/06/andriy-astapov.

2 http.//ref.informjust.ua/home/index.

22 For example, the requirement to confirm the track record of arbitrators with a certificate which must indicate the parties and
the subject of the proceedings.

2 Thus, clause 8 art. 44 of the Federal Law dated 29.12.2015 No. 382-FZ “On arbitration (arbitration litigation) in the Rus-
sian Federation” the following abstract concepts are indicated for understanding an arbitration institution - “the reputation of
a nonprofit organization at which a permanently active arbitration institution is created”, “high level of activity organization”,
“broadly recognized international reputation”.

21 For example, when considering the granting of a license to the Russian Arbitration Center (RAC), the RF Ministry of Justice
was satisfied with a certificate on an arbitrator’s experience, which did not indicate the subject of the dispute or the parties in
arbitration where the arbitrator was involved. When considering a similar request from the Arbitration Association, the Minis-
try of Justice insisted that the certificate should contain such information.

25 This number also included applications of noncommercial organizations that have submitted the application several times.
See the Public Report of the Council for 2018 here: https.//minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otch-
ety-o-deyatelnosti-soveta-po-sovershenstvovaniyu.

% Meeting from 22 to 31 January 2018 (absentee voting), 3 July 2018, from 7 through 20 September 2018 (absentee voting),
14 through 26 December 2018 (absentee voting), See the Public Report of the Council for 2018 here: https.//minjust.ru/ru
deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-soveta-po-sovershenstvovaniyu.
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decided to whom to issue a license, and to whom not
to.

The Council theoretically had a chance to be-
come a body which would be able to balance the arbi-
trariness on the part of the Ministry. However, taking
into account the fact that it was precisely the Min-
istry that formed its composition, it became a “rub-
ber stamp” for the Ministry, rather than a real body
whose activities are aimed at improving arbitration.

Initially, it was proposed to include representa-
tives of foreign arbitral institutions among the mem-
bers of the Council, who would be able to give useful
advice concerning what had to be done to improve
arbitration in Russia. However, this idea was not tak-
en further.

The Council likewise did not include leaders
in the area of international arbitration,? recognized
by Chambers Global and Global Arbitration Review
(“GAR”).2® And this is ironic, because on the one
hand, the Council recognized GAR as an authorita-
tive source when determining the reputation of for-
eign arbitration institutions, and on the other hand, it
did not invite the obvious leaders of arbitration indi-
cated by those publications to join the Council.

The exclusion of leading Russian specialists
in the area of arbitration was explained by the alleged
need to rule out the conflict of interest. However, this
did not prevent the appointment as Deputy Chairman
of the Council Mr. V. Chubarov, a representative of
the Chamber of Commerce and Industry of the RE,
who obviously lobbies in the Council the interests of
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the ICAC at the CCI RF with full connivance of the
Ministry of Justice.”

In a de facto sense, the majority of members of
the Council is made up of people who have never
once participated in an arbitration proceeding. How
can a person who never once caught a fish teach oth-
ers to do so? The question is rhetorical.

Arbitration reform did not rid
Russia of pocket arbitration

courts

As is well known, one of the declared goals of
the reform was the liquidation of so-called pocket or
corporate arbitration courts.*® It seems that if a per-
mit was given only to a few arbitration institutions,
the problem was solved: the cold is cured because the
patient is dead.

In connection with this, one should take note of
the sufficiently telling event taking place recently: the
“corporate” arbitration court belonging to the Rus-
sian state owned company Rosatom?! ceased to exist
on 1 November 2017, because it did not receive a li-
cense from the Ministry of Justice.

In principle, one could say that arbitration re-
form had achieved its goal, and the corporate arbitra-
tion court ceased to conduct its activities.

But one should take note of the information
to the effect that in November 2017, at the Russian
Arbitration Center of the Russian Institute of Mod-
ern Arbitration (“RAC”) (one of the organizations
which received the “blessing” of the Ministry of Jus-

27 Perhaps with the exception of Prof A. S. Komarov, who turned out to be in the minority on all matters.

28 Ratings of Chambers Global for the RF in the category “Dispute resolution” at this link: hitps://chambers.com/guide,
global ’publication Typeld=2&practiceAreald=467&subsection Typeld=1&locationld=180; rating of GAR and Who’s Who
Legal in the category “Specialist in the field of international arbitration in Russia” at this link: https://whoswholegal.com
market-insight-tool ?PracticeArea=46& Region I D=& CountryID=643.

2 More details on the makeup of the Council at https.//zakon.ru/blog/2017/11/28/vklad minyusta rf v_delo karmannos-
ti_v_tretejskoj sfere sovet po_sovershenstvovaniyu tretejskogo_raz.

YM. G. Galperin. Presentation at Conference ICC Russia 28 November 2017: “Third, arbitration courts at major commercial
organizations and banks, with the help of which counterparties have actually had arbitration clauses forced upon them in an
accession agreement. By the way, in such courts, generally speaking, there were low arbitration fees, in connection with the
fact that they were directly subsidized precisely by that party to the dispute which in 100% of cases obtained a decision in its
own favor.”

31 “In fulfillment of the decision of the State Corporation Rosatom (report dated 16 March 2010 no. 60), a noncommercial
organization was founded — the private institution Center for Arbitration Regulation and Legal Research, at which the arbi-
tration court for resolution of economic disputes was formed.”, hitp://www.atomic-energy.ru/organizations/tsentr-treteisko-
go-regulirovaniya-i-pravovoi-ekspertizy.
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tice), there appeared a “specialized subdivision for dis-
pute resolution in the atomic sector” .3

Moreover, the director of the Rosatom Arbi-
tration Court became the Director of the Division
of RAC, while the organization itself at which the
Rosatom Arbitration Court was created became the
founder of RAC and expressed “willingness to take an
active role in supporting and financing the activities of
the Russian Institute of Modern Arbitration”. It is not
necessary to say that this is an obvious and blatant vi-
olation of the law on arbitration courts, which forbids
arbitration institution to administer the disputes with
the participation of the shareholders of this institu-
tion.

Arbitration reform did not
put an end to other types of
blatant abuse of the form of
arbitration proceedings

As the most blatant example of abuse in the
sphere of arbitration proceedings, one could always
cite the so called Arbitration Court of the city of
Moscow, whose head, Mr. Kravtsov, not only prom-
ised guaranteed victories to all claimants, but even
the issuance of a writ of execution at record speed.

At that time, developers of the arbitration reform
were warned that introducing a system of registra-
tion would not terminate this form of abuse, because
hucksters in the sphere of arbitration would turn to ad
hoc arbitration or to foreign arbitration proceedings.

This is exactly what happened: Mr. Kravtsov, just
as before, is promising a quick resolution of a dispute,
but while doing so, is offering to conclude arbitration
clauses to refer the dispute for his sole consideration
as an arbitrator in an ad hoc arbitration.** He also
proposes to resolve disputes at foreign arbitration in-

32 https:,

stitutions belonging to a so-called “international ar-
bitration alliance” created based on a single template
of arbitration courts in Singapore, Italy, France and
Germany.*

In view of this, the Ministry of Justice state-
ment that Russian state courts should serve as a shield
against enforcement of the awards of such courts®
sounds like a verdict on the arbitration reform: in-
deed, if all the hope is for judicial control, then why
did we need to introduce a licensing system for arbi-
tral institutions in the first place?

Arbitration reform did not
turn Russia into an attractive

arbitration venue

In 2014, after the largest arbitral award in the
history of investment arbitration was rendered against
Russia, awarding former shareholders in YUKOS
over $50 billion,* the government was seriously con-
cerned about the problem that Russian disputes (and
not only those against the state) were being consid-
ered in Paris, London and Stockholm. It is not sur-
prising that one of the declared goals of the 2016 ar-
bitration reform was to bring Russian disputes home.

In order to achieve this, it was proposed on the
one hand to introduce certain “sweeteners” into Rus-
sian legislation, such as the state courts’ assistance
to arbitration (for example, appointing an arbitrator
or obtaining evidence), and on the other hand, to ad-
ministratively limit the activities of foreign arbitration
courts.

However, a miracle did not happen, and three
years later one can state that Russian disputes have
remained in foreign jurisdictions. The representatives
of the leading foreign arbitral institutes taking part
in May of this year in the work of St. Petersburg Legal

centerarbitr.ru/nuclear-disputes-division-general-information/.

33 “All disputes hereunder shall be referred for resolution in an open regime at the choice of the claimant to the state court or to
the Arbitration Court formed by the parties for the resolution of a specific dispute, consisting of the sole arbitrator A. V. Kravtsov
(INN 344205858175), in accordance with its Rules, deposited with the notary and posted at the site www.a-tsm.ru”.

3 hitp://www.interarbi.com/.

3 See M. Galperin: “It is of critical importance so that state courts would begin to trust arbitration ones”// Legal Report, text ac-
cessible at this link: http://minjust.ru/ru/smi-o-nas/mihail-galperin-kriticheski-vazhno-chtoby-gosudarstvennye-sudy-sta-

li-doveryat-treteyskim.

36 See Final arbitral award dated 18 June 2014 at this link: https:

www.italaw.com/sites/default/files/case-documents/ita-

law3279.pdf, the complete case at this link: https.//www.italaw.com/cases/1175.
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Forum stated that they had not noticed any reduc-
tion in the number of cases involving Russian parties.
This is confirmed also by the statistics of enforcement
of foreign arbitral awards and court decisions: at the
same time as the number of arbitration proceedings
in Russia was reduced five times, the number of dis-
putes involving Russian companies abroad remained
the same.
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Thus, the proposed “sweeteners” were not
of interest to many, because their value was rather
theoretical in nature. For example, even in such
arbitration oasesas Switzerland, caseswhen arbitrators
applied to state courts for assistance are very few,
because, as a rule, all matters relating, for example,
to the appointment of arbitrators are resolved by
arbitral institutions based on their own rules, and
arbitrators decide the cases without resorting to the
assistance of the state courts.
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Arbitration reform failed to at-
tract the leading foreign arbi-
tration institutions to Russia

The restriction on the activities of foreign arbi-
tration courts in Russia initially evoked, according
to Jacomijn van Haersolte-van Hof, LCIA Director
General, “a soccer panic” among certain global ar-
bitration centers (when after scoring a goal, a team
begins to chaotically run around on the field instead
of playing its game), and then practically complete
indifference.

So far only HKIACand VIAC received a license
to administer international cases in Russia. Howev-
er, their portfolio of Russian cases is not significant,?
while ICC, LCIA and SCC (which have the major
stake of Russian cases) have not submitted applica-
tions.

In any case, for the Russian Ministry of Justice
it is hardly worth being proud of the fact that at pres-
ent VIAC and HKIAC have received a license. Before
the reform, all foreign arbitration centers were able
to administer disputes in Russia. This is like closing
all the restaurants in the city, and then opening two
and presenting it as a success.

Arbitration reform did not lead
to the creation in Russia of a
world-class arbitration center

Unfortunately, not every one shares the view
that the ICAC at the CCI RF is a “world-class”* ar-
bitration institution.

ICAC is undoubtedly the oldest and most au-
thoritative arbitral institution in Russia. Among the
arbitrators of ICAC are a large number of experi-
enced and reputable arbitrators.

37 According to HKIAC statistics, in 2018, in arbitration proceedings at HKIAC, parties from 40 jurisdictions took part. There
are no exact figures for arbitration proceedings involving parties from Russia, but Russia is not among the 10 most frequently
mentioned countries; according to statistics of VIAC for the year 2018, in cases administered by VIAC, 5 parties from Russia
took part given the overall number of parties in cases in 2018, equal to 120 (4.2% of the overall number of parties, see at this

link: https://www.viac.eu/en/service/statistics.)

¥ M. G. Galperin. Presentation at the ICC Russia Conference on 28 November 2017: “Instead of introducing mandatory state
certification of all arbitrators or fixing the monopoly position of one single arbitration institution, the legislator left the door a
little bit open, admitting the emergence in the future of new strong arbitration institutions of a world level, in addition to those
already existing more than 80 years — the ICAC and IAC at the Chamber of Commerce and Industry of Russia.”
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¥ hitp://www.arbitration.gmul.ac.uk/docs/ 16476 1.pdf (2015 International Arbitration Survey: Improvements and Innova-
tions in International Arbitration); http.//www.arbitration.gmul.ac.uk/docs/123290.pdf (2010 International Arbitration Sur-
vey: Choices in International Arbitration); hitps://www.pwc.co.uk/assets/pdf/pwc-international-arbitration-2008.pdf (Inter-
national Arbitration: Corporate attitudes and practices 2008).

% Research of the Russian National Committee ICC (ICC Russia), 2011-2012. The full text of the research is available at
this  link:  hitp://www.iccwbo.ru/commissions/arbitrazhnaya-komissiva/proekty/rezultaty-oprosa-arbitrazhnoy-komis-

sii-za-2011-god/.
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SCC (6)

LCIA (7)

MAC RF (7)

ICC (11)

UNCITRAL (7)

ICAC RF (38)

B Russian respondents
Rules applied to the arbitrations and indicate of
satisfaction with the quality of arbitration

Of course, ICAC can say that the number of cas-
es administered by it is larger than at LCIA, but this
is only half of the truth. The full truth consists in the
fact that ICAC basically administers minor disputes.
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In other words, the ICAC is mainly catching
small fish while the big ones swim abroad.

There are a few reasons for this.

First, the ICAC is not perceived by many ar-
bitration users as an institution that is independent
from the Government of the Russian Federation. En-
dowing ICAC with a special status under the law on
international arbitration, as well as appointing a rep-
resentative of the CCI RF as deputy Chairman of the

! http.//mkas.tpprf.ru/ru/docu.php.
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Council for Improving Arbitration at the Ministry of
Justice, only strengthens this impression.

Second, proceedings at the ICAC are being held
as before on the basis of the obsolete principles for-
mulated at the COMECON time:

» there is no requirement for neutrality of the
nationality of the chair of the arbitral tribu-
nal, as a result of which, generally speaking,
out of three arbitrators two, or even all three,
have Russian nationality;

» the Russian language is the default language
of the arbitration;

+ the seat of arbitration should also be in Rus-
sia.

Third, the procedure and criteria used by the
ICAC for appointing arbitrators are completely
opaque in comparison with the leading global in-
stitutions. ICAC lacks internal rules forbidding the
Nominating Committee to appoint members of the
Presidium of ICAC as arbitrators.*!

Finally, the modest fees paid out by the ICAC
to arbitrators make it impossible to attract well known
international arbitrators. The majority of foreign ar-
bitrators included on the ICAC list have never even
once considered cases there.

But the basic problem of the ICAC consists in the
fact that it denies that there are problems and does
not deem it necessary to change anything. In connec-
tion with this, one can hardly anticipate that in the
near future, ICAC will turn into a “world-class” arbi-
tral institution and be considered on the same level as
ICC, LCIA or SIAC.

The only thing that could make ICAC improve
the level of its work would be competition with for-
eign and Russian arbitral institutions.

The monopolization of domestic arbitration
proceedings in favor of the ICAC, as well as excluding
foreign arbitral institutions from competition when
conducting arbitrations in Russia, will unavoidably
result in the level of administration at the ICAC be-
coming worse.

Arbitration reform likewise has not brought
about the creation of a new “world-class arbitration
institution” in Russia.
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The Russian Arbitration Center (“RAC”),
which arose out of nowhere, was apparently intend-
ed by the Ministry of Justice to become this kind of
center. This is evidenced by both the hasty permission
to use the word “Russian” in its name, and by the
unconcealed support on the part of the government
in all convenient cases.

However, this child was born with birth defects
rendering it incapable of living. Even if it survives, it
will hardly be able to dance on the big stage.

Thus, when submitting an application for regis-
tration RAC stated that the main financing of 30 mil-
lion rubles (around USD 500,000) came from the so
called Fund for Support of Legal Research and Legal
Education (the “Fund”), one of the shareholders of
RAC.#

The Fund is also a founder of one other founder
of RAC— the Center of International and Compar-
ative Legal Research. That is, in essence this Fund
represents two of the five founders (shareholders) of
RAC.

Notwithstanding the declaration of the Ministry
of Justice to the effect that the shareholders of arbitra-
tion courts must be organizations with an impeccable
reputation, the Fund is very far from that definition.

Thus, according to the registration documents,
the principal activity of the Fund is “providing social
services without ensuring the lodgings of elderly people
and invalids”®. This kind of activity is very far from
arbitration, although it makes it easier to withdraw
cash from a bank account.

The Fund itself does not engage in any type of
activity and do not possess any significant capital.
In theory could be able to receive funds from its sole
founder, Fininvestcom LLC. However, Fininvestcom
LLC likewise has no significant income and is regis-
tered in a tiny Russian town called Uglich at a place

of mass registration right in the building pictured be-
low.

Uglich, Yaroslavl Oblast. Source: Yandex**

So it is highly unlikely that this company indeed
donated some 30 million rubles for the development
of arbitration in Russia.

Fininvestcom LLC has two shareholders: Fi-
nancial Alliance LLC and Inter Garant LLC; each of
them has Fininvestcom LLC as its shareholder.

The circle has closed; it is not known who is
the final owner of the companies and the generous
sponsor of RAC. And RAC is diligently hiding it both
from the Ministry of Justice and from the arbitration
community.¥ This kind of structure of shareholders
(or “founders” as those are called under Russian law)
ideally suits people who are engaged in criminal and
semi-criminal activities, but it is absolutely fatal for
an arbitration institute.

It is also noteworthy that the director of the
Fund was indicated as a certain I. I. Kryzhanovsky
(who also belongs to the governing body of RAC).
However, Mr. Kryzhanovsky is not known as a law-
yer, although he is CEO of an organization that by its
name should support legal research and legal educa-
tion.*

2 Wherever it is convenient, RAC points out that the shareholder is the Federal Chamber of Advocates. However all sharehold-
ers made quite a modest contribution to the charter capital of RAC, of only 50,000 rubles (less than USD 1,000).
 All information indicated below is based on official registration data and reports submitted to the Ministry of Justice.

“ URL:

https.//vandex.ru/maps/10840/uglich/house/varoslavskaya_ulitsa 50/38.33132,57.531641/211=38.331320%

2C57.531641&photos %5Bpoint%5D=38.331320%2C57.531641&z=16 Date retrieved: 18.08.2019.

# The best argument RAC found to refuse to disclose its source of funding is “... the fact the founders in question are “founda-
tions” insulates them entirely under Russian corporate law from any external control - and by extension also RIMA [RAC].”,
see  htips://globalarbitrationreview.com/insight/guide-to-regional-arbitration-volume-7-2019/ 1178466/ whitelist-institu-
tions-worth-a-closer-look- % E2%80%93-eastern-europe.

“ https.//search.rsl.ru/ru/record/01000307922.
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It is not surprising that GAR characterized RAC
as an institution “secretly supported by the Russian
government. What’s more, these concerns are supported
by the absence of clarity in the ownership structure and
the sources of financing”.¥’

After receiving such a “deadly” diagnosis, de-
livered upon birth, the child is hardly likely to be-
come an Olympic champion. The only way for RAC
to somehow restore its reputation is to furnish an au-
dit from one of the members of the “Big Four” au-
diting firms about the final owners and the sources
of financing. I am certain that they will never do this,
and this means that sooner or later, they will occupy
in the history of arbitration in Russia a place between
the Gazprom Arbitration Court and the notorious
Arbitration Court of the City of Moscow mentioned
above.

In connection with this, I want to quote Mikhail
Galperin, the Deputy Minister of Justice of the RF,
who was responsible for the arbitration reform. He
said these words in 2007, when Mr. Galperin, still
in the capacity of a scholar, was dealing with the
problem of “pocket arbitration courts.”

“In our opinion, any measures of an autocratic
nature (such as the creation by the state or an interna-
tional governmental organization of arbitration courts
or the introduction of requirements concerning state reg-
istration of the creation of arbitration courts) will con-
travene the very essence of arbitration courts as being
independent of state jurisdictional bodies. The initiative
of creating arbitration courts has to come from the busi-
ness community, associations of entrepreneurs, but not
Jfrom bodies of the state or governmental organizations
(one can with complete confidence assign the system of
arbitration courts to one of the elements of civil society).

The state should regulate only legislatively the ac-
tivity of the arbitration courts, and refrain from found-
ing institutes of this type and directly affecting their cre-
ation. Otherwise, the authority of the arbitration courts
as independent institutions will only go down, a licens-
ing system will significantly limit the initiative of subjects

S RUSSIAN ARBITRATION REFORM FAILURE | ANALYTICS

of economic activity, and possibly entail abuses on the
part of officials of state executive bodies.”™

Arbitration reform made it
impossible to develop healthy

arbitration in Russia

However, the fact that the arbitration reform
was unable to achieve its goal for the reasons set forth
above is just half of the problem.

The real problem is the complete collapse of the
domestic arbitration market and, most importantly,
the impossibility of developing healthy arbitration
in the future.

The reason for this is the fact that the disease was
incorrectly treated. Not only did they fail to cure the
cold, they ruined the liver and the kidneys.

Even if one presumes that the Ministry of Jus-
tice will change its attitude as to the number of arbi-
tration courts and issue several dozen licenses, even
in that case, the creation of healthy arbitration courts
in Russia in the near future will be extremely compli-
cated.

The requirement to have a list of at least 30 ar-
bitrators, half of whom should be arbitrators or judg-
es with a track record of 10 years, and a third should
be holders of candidate or doctoral degrees in spe-
cialties to be defined by the Ministry of Justice is con-
trived and frequently cannot be implemented.

This requirement is contrived because:

First, global experience shows that arbitration
courts, generally speaking, do not have recommend-
ed lists of arbitrators except for specialized ones.

Second, in case of lists for specialized arbitration
courts (for example, maritime or athletic disputes),
there is no country in the world that has a require-
ment that a third of the arbitrators should have schol-
arly degrees according to a list defined by the minis-
try of justice or by another government body of that
country. If one looks at a list of arbitrators from well-
known arbitration courts, not one of them meets the

47 Later the wording was changed to the one in the footnote above.

% htips:

arbitration.ru/press-centr/arbitration_reform/problema-karmannykh-treteyskikh-sudov-vozmozhnye-puti-resh-

eniya/.
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requirements similar to the requirements put forth by
the RF Ministry of Justice.*

Third, the existence of a requirement for a 10-
year track record, confirmed by the relevant docu-
ments: a) closes the door to young arbitrators and b)
leads to the lack of desire on the part of actually well-
known arbitrators to deal with formalities.

Fourth, these requirements make it impossible
to create regional arbitration courts. The establish-
ment in Russia of regional branches of ICAC or RAC
does not solve the problem. It is not sufficient to rent
out some room in the regions, put a computer there
and post an employee, and expect local companies
to refer their disputes to that branch for resolution.
The absence of published statistics of Russian arbitral
institutions regarding the number of Russian regional
disputes in their “branches” proves quickly enough
their complete absence.

WHAT IS TO BE DONE?

The situation may change if the government under-
stands that you cannot improve arbitration by only
administrative prohibitions. Therefore, for the be-
ginning, one should admit that the arbitration reform
has failed miserably.

After this, it is necessary to overturn all “innova-
tions” in the reform, such as the licensing of arbitral
institutions, dismiss the Council at the Ministry of
Justice, abolish the requirements for arbitral institu-
tions (as to the existence of a list of arbitrators, and
the like). The world does not contain a single example
where such measures led to an improvement of arbi-
tration.

In addition, the following should be done:

1. Broaden the scope of arbitrability of dis-
putes by including corporate disputes (with-
out any limitations);

2. Raise the level of judicial review over arbi-
tration from that of the trial courts to that of
the appeal courts;

3. Create a specialized panels of judges to re-
solve cases related to arbitration;

4. Establish the exclusive jurisdiction of the
Arbitration Court of Moscow Circuit in cas-
es related to setting aside international ar-
bitral awards or the enforcement of foreign
arbitral awards;

5. Create a Council for Arbitration at the Rus-
sian_Supreme Court (not the Ministry of
Justice), selected on democratic and trans-
parent principles. This Council should pres-
ent recommendations to the RF Supreme
Court in regard to setting aside arbitral
awards and the issuance of writs of execu-
tion in respect of arbitral awards, including
the enforcement of foreign awards;

6. Introduce into the Russian Civil procedure
code provisions permitting one to submit
Amicus curiae briefs to the Russian Supreme
Court when considering cases concerning
arbitration;

7. Recommend that the Federal Chamber of
Advocates of the Russian Federation estab-
lish a special group for investigating cases of
unethical behavior on the part of advocates
in arbitration (both in the capacity of parties’
counsel and in the capacity of arbitrators).

It is clear that these measures will not bring
about a quick result, but at least, they will lead ar-
bitration reform out of the dead end in which it has
found itself and endow it with some necessary direc-
tion. As the Chinese say: “the shortest way is not al-
ways the quickest”.

The attempt to turn Russia into an arbitration
oasis using quick tempos has failed. Certainly, it
makes sense to stop and think about what was done
wrong, and take the long way.

# In this sense the creation of a certain “base of specialists for atomic disputes,” created at RAC, is indicative. I.e., if the for-
mation of specialized panels for dispute resolution is necessary, it has to be disguised not as “a list of arbitrators,” but as “a

certain base of arbitrators.”
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NEW TOOLS FOR FIGHTING FRAUD:

CMOC YV PERSONS UNKNOWN

CMOC v Persons Unknown is a new international cyber-crime precedent. The plaintiff had to chase and serve
legal notice to 30 respondents in multiple jurisdictions worldwide. The case was touched upon in May 2019

issue of Arbitration.ru dedicated to collecting bad debts and fighting international fraud. Now we publish in-
depth coverage from the legal team that was directly involved on the case representing the claimant.

Irina Buydova

Daniel Burbeary
Cooke, Young & Keidan LLP, London

he impact of fraud on commercial entities
is an increasingly global concern. The most
effective method of combatting fraud is
to stop it from happening in the first place.
However, it is inevitable that, as the technological
weapons available to perpetrators of fraud become
more sophisticated, there will be occasions when
even the most advanced fraud prevention systems
will be breached. In such circumstances, it is essen-
tial that the law provides the victims of the fraud with
the tools required to identify, trace and recover the
misappropriated assets. In CMOC Sales & Marketing
limited v Persons Unknown & 30 others [2018] EWHC
2230 (Comm), considered to be a “pioneering judg-
ment”1, the Commercial Court in London made
a number of innovative orders, which enabled the
Claimant to recover a significant portion of the sto-
len funds and which will be of considerable assistance
to those who fall victim to fraudsters in the future.
The claims in CMOC were brought in the En-

Peter Stewart

glish courts by way of litigation, rather than arbitra-
tion, but there is no reason in principle why similar
orders could not be made either in support of an
actual or anticipated arbitration proceedings (using
the powers conferred by section 44 of the English
Arbitration Act 1996 and/or section 25 of the Civil
Jurisdiction and Judgment Act 1982, as amended),
whether seated in England or elsewhere in the world.
It demonstrates the increasing willingness of the En-
glish courts to find original and creative ways to assist
parties in combatting international fraud in whatever
forum the claims form to be resolved.

The Fraud

In October 2017, the CMOC Sales & Marketing
Ltd (“CMOC”), an English incorporated company
part of the China Molybdenum group learned that
over £7 million had been stolen from its bank account
by way of a sophisticated cyber fraud. It later became

L http://disputeresolutionblog.practicallaw.com/computer-has-frozen-cmoc-sales-marketing-limited-v-persons-unknown-

and-30-others/.
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apparent to CMOC that the fraudsters controlled and
operated a vast money laundering network that had
evidently been set up for the purpose of stealing mon-
ey, distributing it rapidly to multiple bank accounts
across the globe and then ‘cleaning’ the money
through various nefarious means. Upon discovering
the fraud, the only information available to CMOC
was that which it could glean from its own bank ac-
count statement, that is to say the banks that received
its money at the first level and the payee names as-
sociated with those transfers (which, of course, need
not be the name of the person who holds the recipient
bank account).

Worldwide Freezing Orders
(“WFQ?”) against ‘Persons

Unknown’

CMOC needed to act urgently if it was to be suc-
cessful in recovering any money, the first stage of
which was to obtain WFOs against the people who
had stolen the money. The purpose of the WFO was
essentially twofold:

1. To prevent the further dissipation of any
assets remaining in the recipient bank ac-
counts; and

2. As discussed further below, as a matter of
English procedural law, a freezing order
is the springboard for further ancillary re-
lief, including orders for disclosure against
the banks at which the recipient accounts
were held, which could arguably not get off
the ground unless there has been a primary
freezing injunction.?

The central issue faced by CMOC in seeking the
WFO was who should be named as a respondent to it
given that it was unclear who was responsible for per-
petrating the fraud. In these circumstances, the only
option available was to seek a WFO against “Per-
sons Unknown”. The prior case of Bloomsbury v New
Group Newspaper® confirmed that the English court
in principle had jurisdiction to make an interim or-
der against persons unknown. That case concerned

2 Pursuant to CPR r.25.1(g)
3[2003] EWHC 1205
4 [bid para 21 by Sir Andrew Morritt V-C
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an application to require individuals whose identity
was unknown to deliver up all copies of ‘Harry Potter
and the Order of the Phoenix’, which had been taken
away from the printers prior to publication without
authority and offered to the press for a fee.

The principle had not, however, yet been ex-
tended to a WFO, backed by a Penal Notice stating
that a respondent who disobeys the order may be li-
able for contempt of Court and imprisonment. Nev-
ertheless, the Court in CMOC case held that there
was a strong justification for extending the princi-
ple to WFOs in the circumstances of fraud litigation
where the first objective is to notify the relevant banks
of the WFO so that the recipient accounts can be fro-
zen and the second objective is to obtain vital infor-
mation from the banks which may assist in positively
identifying some or all of the defendants and that this
justification outweighed any potential future issues
concerning contempt or the need to ensure that the
relevant defendant has been properly notified of the
injunction.

The crucial test for obtaining an order against
persons whose identity is not known is that “the de-
scription used must be sufficiently certain as to iden-
tify both those who are included and those who are
not. If that test is satisfied then it does not seem to me
to matter that the description may apply to no one or
to more than one person or that there is no further el-
ement of subsequent identification whether by way of
service or otherwise”4. CMOC therefore structured
its initial definition by reference to the information
that it did know, that is to say the legal and/or benefi-
cial owners of the bank accounts that received funds
directly from CMOC, the amounts that were stolen
and the time the fraud took place, with bank account
information listed in the Claim Form. The Court was
satisfied that defining ‘Persons Unknown’ in this way
was sufficient to establish the Court’s jurisdiction
to make a WFO.

A further technical difficulty that CMOC faced
was how and where to serve ‘Persons Unknown’. In-
evitably, if CMOC wanted the judgment of the En-
glish Court to be enforceable in foreign jurisdictions,



it would need to show that the defendants had been
properly served. CMOC’s solution was to serve in a
number of ways including by sending documents both
to the fake email addresses that had been used by the
hacker to perpetrate the fraud and by sending doc-
uments to the banks where recipient accounts were
held.

Disclosure Orders against Third Party Banks

As noted above, as a matter of English proce-
dural law, once CMOC had obtained the WFO, this
opened the door for seeking ancillary orders against
non-defendant banks at which the recipient accounts
were held. Ordinarily, a claimant seeking disclosure
from banks will apply for a so-called Norwich Phar-
macal order, which is a flexible remedy to be used
in situations such as where the information sought is
necessary to identify wrongdoers or to trace and pre-
serve assets. However, the 2017 judgment in AB Bank
Limited, Off-Shore Banking Unit v Abu Dhabi Com-
mercial Bank PJSC’ indicated that Norwich Pharma-
cal relief does not have extra-territorial effect.

As the majority of the recipient accounts were
held at overseas banks (for example in UAE, Hong
Kong, USA and multiple European jurisdictions),
CMOC had to seek the relief by a different method,
«namely the Court’s jurisdiction arising out of the
Bankers Trust Co v Shapira®, the drawback of which is
that the claimant must pay the bank’s expenses of dis-
closure and given an undertaking in damages. More-
over, a Shapira order will only be made against over-
seas banks in exceptional circumstances. Fortunately,
the authorities make it clear that an example of an
exceptional case is where the claimant is chasing an
international fraud. In CMOC’s case, the Court was
satisfied that this was an exceptional case and there-
fore proceeded to make the disclosure orders request-
ed against the banks in question.

Over the course of the litigation, CMOC ob-
tained disclosure orders against approximately 40
banks, which enabled CMOC to discover informa-
tion about the persons holding the recipient bank ac-
counts, make investigations into whether they were
part of the fraud (in which case they were added as
named respondents to the WFO) or innocent third

5[2017] 1 W.L.R. 810
5[1980] 1 W.L.R. 1274 CA

parties who had inadvertently been caught up in it
(in which case they were not), begin the process of
recovering the funds frozen in the recipient accounts
and trace the onward flow of funds.

Innovative Service Methods

Service by online data room

One of the most difficult logistical elements of
complex international fraud litigation is that, as the
funds are dissipated through multiple accounts across
the world, numerous individuals, companies and
banks become parties to the litigation. In CMOC'’s
case, by the time of trial, there were 29 Defendants,
51 No Cause of Action Defendants (which included
the banks) (“NCADs”) and money had been traced
to more than 25 jurisdictions. This meant that the
process of serving documents on the parties was very
complicated and cumbersome, particularly in cir-
cumstances where there was a significant amount of
documents and many of the banks’ servers rejected
emails containing documents larger than Smb.

The solution of the English Court was to permit
service of documents by sending to the defendants
and the NCADs a link to an online data room. The
Court was satisfied that this was a secure and data
protection compliant method of service and that all
recipients of the link would know how to use it. This
innovative solution saved a considerable amount of
time and costs and enabled CMOC’s legal team to fo-
cus its efforts elsewhere.
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Service by WhatsApp and Facebook

A further complication arose once CMOC had
positively identified certain individuals who held
recipient bank accounts and who appeared, on the
evidence, to have been involved in perpetrating the
fraud. A number of these individuals were no longer
at the residential addresses that they had provided
to the banks when setting up their accounts and/or
had disabled the email addresses that the bank had
on record.

In order to assist CMOC in ensuring that the
link to the data room had been received by the defen-
dants, the Court permitted service on certain recipi-
ents either by Facebook messenger (following inves-
tigations which enabled positive identification of the
relevant Facebook account) or by WhatsApp (to the
phone numbers that the bank had on record for the
account holder).

§
MPVSHAHWE W NMPUBEEHNE
B NCMONHEHNE
NHOCTPAHHbBIX APBUTPAXHbIX

PELLIEHWI B POCCI
11 CTPAHAX BbIBLLEIO CCCP

%

MPU3HAHUE 1 NMPUBELEHUE B NCTMOJIHEHVE NHOCTPAHHbIX
APBUTPAXKHbIX PELLIEHWIN B POCCWW N CTPAHAX BbIBLLEFO CCCP

I

PAA

A

Trial and Conclusion

Following trial, the Court handed down its judg-
ment against Persons Unknown and 28 identified
individuals (CMOC having settled with two named
defendants) and ordered repayment of the stolen
money, damages and legal costs on an indemnity ba-
sis. Although the sum stolen in this case was fortu-
nately relatively small compared to other cyber fraud
attacks that have impacted major corporations in re-
cent times, the receptiveness of the London Com-
mercial Court to assisting the victims of fraud in using
creative solutions for tracing assets and identifying
perpetrators is a welcome development and, in the
view of the authors, sets various precedents which re-
inforce London’s reputation as a leading jurisdiction
for fair and effective dispute resolution.

25 aBrycra coctosnach npeseHtaumsa KHuru PAA
«MPU3HAHUME N NMPUBEOAEHWME B NCINMOJIHEHNE
MHOCTPAHHbIX APBUTPAXKHbIX PELLUEHWI

B POCCUIN N CTPAHAX BbIBLLEIO CCCP».
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CROSS-BORDER M&A DISPUTES

Doran Doeh
36 Stone, Arbitrator,
London

hen I was asked by the editor of Ar-

bitration.ru to prepare an article on

cross-border M&A disputes, I hesi-

tated to accept. I have been advising
on M&A transactions for most of my long career,
in London and in Moscow, so what made me hesi-
tate?

Much of the information about cross-border
M&A deals and disputes is private and highly confi-
dential. Many deals are not announced, particularly
if none of the parties involved is subject to public dis-
closure requirements. Many disputes go to arbitration
which is confidential (it is different with public com-
pany takeovers on internationally accessible stock
exchanges but most of these are not very relevant for
the Russian market). The best legal know-how tends
to be protected within the confines of international
law firms. There are some published works on M&A
of varying weightiness, but most focus on how to do
the deals and relatively few on disputes. Of course, |
could rely on my own knowledge and experience, but
to prepare a piece for this kind of publication I felt I
needed to be able to support it from external sourc-
es. I quickly began to realize why the editor asked me
to do the piece - because it is not easy.

Fortunately, I have been able to find a few ap-
propriate sources, so here goes. I would point out,
however, that an important factor which makes pos-
sible generalisation about M&A disputes is the avail-
ability of warranties and indemnities (W&I) insurance
(sometimes called representations and warranties —

Doran Does had pursued a successful legal career of over 40 years in the
UK and Russia and was Senior Counsel in Dentons’ Moscow office
before returning back to London. He was named “Eminent practitioner
in Energy and Natural Resources in Russia” by Chambers Global and
Europe 2018. The editorial publishes his submission for Arbitration.
ru in two parts due to complexity of the matter. The second part of the
article covering disputes over representations, warranties, indemnities,
governing law and other aspects of M&A deals will be published in the
next issue of Arbitration.ru.
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R&W — insurance) in recent years, so that there are
claims records.

In the interest of keeping this article reasonably
short, I will present only an outline of the main ar-
eas of dispute. I will not deal with public company
M&A for the above-indicated reason or with any very
specialist subject peculiar to a particular jurisdiction
such as Delaware disclosure requirements. A wide
range of common law and civil law jurisdictions are
potentially involved. I shall therefore focus on gen-
eral issues relating to the kind of transaction usually
governed by a sale and purchase agreement (SPA) for
the whole outstanding capital of a target company.
I will not deal with partial acquisitions or joint ven-
tures which might be governed (in addition to an SPA
or Subscription Agreement) by e.g. a Shareholders
Agreement or a Joint Venture Agreement).

Timing - pre-completion,
interim period and post-
completion

Pre-completion and interim
period

Before signature of a deal, there is usually no
binding legal relationship between the parties except,
in many cases, a confidentiality or non-disclosure
agreement. This sometimes provides also for an ex-
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clusivity period which gives the prospective buyer ne-
gotiating rights and possibly entitlement to a break fee
if the deal is abortive. If the exclusivity period expi-
ries without a deal being done, the break fee, if there
is one, could become contentious. If it looks like the
prospective buyer will not ultimately make a binding
offer, the seller may look around again before the end
of the exclusively period and have an awkward situa-
tion to manage if another potential buyer is interest-
ed. However, usually these issues are settled between
the parties without going to dispute resolution.

A more common area for disputes if no deal is
agreed may be with the seller’s financial adviser, of-
ten an international investment bank or M&A bou-
tique. The financial adviser is usually remunerated by
a relatively small per diem fee and a large success fee
if the deal materialises. What happens if the financial
adviser’s exclusivity expires but a deal materialises af-
terwards with one of the buyers introduced by the ad-
viser? Such matters rarely go to court or arbitration,
but I can attest from experience that they do arise and
financial advisers do consider taking action.

In some jurisdictions there can be obligations
imposed by law to act in good faith in a pre-contrac-
tual situation. The nature of the good faith obligation
and consequences of breach depend on the jurisdic-
tion concerned, and part of the job of the prospective
buyer’s lawyers is to advise on how to avoid or mi-
nimise the risks. There are also jurisdictions where
the parties need to take care that pre-contractual
exchanges such as a term sheet do not in some way
become legally binding.

Where a deal is signed and there is a gap between
contract and completion — usually because of need
to obtain regulatory or board approvals — there may
be an issue as to whether adequate efforts were made

24 | Arbitration.ru

to obtain the approval(s). There can also be an is-
sue over conduct of the company’s affairs during the
interim period while the seller remains in control —
the deal documentation will usually cover this, but
there can be a problematic situation if something un-
expected arises. Again, claim for the interim period
are rare — if there is a problem it is much more likely
to come up post-completion when the interim period
conduct may be part of the issue.

The most obvious situation in which a dispute
may arise would be if a deal is signed but not complet-
ed. In most cases, there is a reason, such as a condi-
tion not being met, of which both parties are aware
and accept as being unfulfilled without consequences.
However, there can be contentious issues particularly
if the drafting is unclear or ambiguous. If the SPA
contains a “Material Adverse Change” provision and
a messy adverse situation arises during the interim
period, there may be scope for dispute as to whether
the situation does or does not fit within the wording
(which may have been negotiated heavily and, as a
result, not be as clear as might have been desirable).
Again, most such matters are settled between the par-
ties and rarely reach the stage of formal proceedings.

Post-completion

Most claims arise after completion. It is, of
course, only after completion that the buyer is in con-
trol of the acquired company and able to evaluate it
directly and in detail on a day-to-day basis. Also, if
the buyer feels that it has overpaid — or otherwise suf-
fers buyer’s remorse — it may try to claw back some of
the price it has paid through post-completion claims.

If there is a holdback or escrow arrangement,
then the amounts concerned may become vulnerable.



One of the reasons W&I insurance has become popu-
lar in recent years is that it helps to avoid or minimise
the need for such devices.

Price disputes

In many transactions, the price is clearly ex-
pressed in the SPA and is payable on completion.
However, where there may be variations (or poten-
tial variations) in the target company’s performance
before completion which are material to the pricing
(e.g. where pricing is based on a multiple of earnings
in the period to completion), the parties may agree on
an overall figure but it may only be practical to evalu-
ate performance fully and arrive at the final price with
hindsight.

Completion Accounts

One of the most common ways of dealing with
this is for the SPA to provide for a set of completion
accounts to be prepared and verified after comple-
tion, when full information of the position as at the
completion date is available. The SPA will then usu-
ally provide a detailed basis on which the completion
accounts are to be prepared. A popular approach is
to use a so-called “debt free, cash free” basis because
it has the advantage for the seller of making it eas-
ier to compare competing bids. However, despite
the relatively simple phrase, there are often complex
factors to be considered requiring careful drafting
and, as always in such situations, the devil is in the
detail. Deep understanding of accounting conven-
tions and practices may be required on the part of the
draftsman. In cross-border transactions, there may
be differences in approach between the parties aris-
ing from their respective national backgrounds, and
it may be essential for international accounting firms
to be engaged by both sides in order to bridge these.
Nonetheless, and despite everyone’s best efforts there
may be scope for misunderstanding which persists
even after completion.

In most cases, the parties themselves, togeth-
er with their respective accountancy advisers, will
be able to settle the completion accounts. If not, the
SPA usually provides for expert resolution of any dis-
pute. It is rare for lawyers to get involved, but if there

are ambiguities in the wording of the SPA, the parties
may end up in proceedings. There can be issues as
to the arbitrability of the dispute if expert determina-
tion is the primary mechanism for resolution.

Locked Box

In recent years, the “locked box” mechanism
has often been used instead of completion accounts
in order to reduce the scope for post-completion dis-
putes. With the locked box approach, a date is cho-
sen (often one which coincides with the date of the
last full audit) for the pricing valuation, with comple-
tion taking place long enough afterwards for the par-
ties to have fully got to grips with the accounts as at
the valuation date and agreed the price, with no need
to reopen it afterwards. This reduces the prospect for
disputes as there is then only the period between the
valuation date and completion to be reviewed after-
wards. Often the SPA contains provisions to avoid
“leakage” and other possible upsets to the “locked
box” package.

This does not mean the scope for disputes has
been eliminated entirely, particularly if the period be-
tween the valuation date and completion is relatively
long. Indeed, if the pre-contractual negotiations are
prolonged so that the next audit date gets close, the
parties may consider postponing the valuation date
till afterwards and using the fresh audit numbers.
However, in practice, having negotiated for so long
based on the previous set of figures the parties may
be reluctant to start all over again.

In a country like Russia where there is often a
need for anti-monopoly approval (and sometimes
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other consents) after finalisation of the SPA, delay
may not be wholly avoidable.

Earn-out

In some deals the focus is less on the past and
more on the future, the initial purchase price being
relatively low and the buyer undertaking to pay ad-
ditional amounts to the seller after completion de-
pending on the target company’s performance or,
sometimes, if there is an on-sale of the company at
a higher price. The team in control of the company
after completion may be tempted to use techniques
that reduce the profits during the earn-out period but
will deliver for them when the erstwhile owner is out
of the picture. It can sometimes be difficult to deter-
mine and prove (to the relevant legal standard) what
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the problem is, in others it may be more obvious.
Again, the devil is often in the detailed drafting of the
SPA. There was an English case which turned on an
anti-avoidance provision that did not necessarily en-
visage the specific behaviour or technique used but
which proved to be effective in court.

Other disputatious pricing
issues

If there is a squeeze-out of minority sharehold-
ers or an ongoing joint venture with pre-emption pro-
visions or put/call options, there may also be disputes
over pricing. As previously indicated, these issues are
beyond the scope of this article - I am just noting that
they can arise.

' RUSSIAN
ARBITRATION

ASSOCIATION

THE 2019 MOSCOW DISPUTE
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The ABA’s 11 Annual Moscow Conference
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THEIR LIFE, THEIR RULES

Dmitry Artyukhov
Arbitration.ru
Editor-in-chief

he Russian establishment has recently passed
unpopular laws on a higher retirement age
and VAT increase. A new law is in the line.
The law is called “On amending certain leg-
islative acts of the Russian Federation in order to pro-
tect the rights of certain categories of individuals and
legal entities in connection against the unfriendly ac-
tions of the United States of America and other for-

9 |

eign states”.

Unilateral changes in
arbitration

The suggested law amends the Russian arbi-
tration (commercial) procedural code, the Russian
civil procedural code and the law on Russian count-
er-sanctions against the US and other foreign states.

There are currently ca. 450 Russian companies
and individuals on the US Office of Foreign Assets
Control (OFAC) sanctions list, Mansors law firm? re-
ports.

Those entities are in fact deprived of the right
to a fair trial in the courts of foreign states or interna-
tional organizations and in international arbitration
tribunals, declares the bill.

“In order to protect the rights of these persons
[under sanctions[to a fair trial, the bill provides that
claims against them must be filed only in a state arbi-
trazh [commercial] court or court of general jurisdiction
at their location in the Russian Federation or at the lo-
cation of their property on the territory of the Russian
Federation.

TURL: https.//sozd.duma.gov.ru/bill/754380-7#bh_histras.
2URL: Mansors.com.

Russian State Duma (the lower chamber of the Parliament) has accepted in the \
first reading the law according to which Russian entities under sanctions can
unilaterally change the arbitration agreement with foreign parties.

Such persons shall have the right to unilaterally
amend the existing agreements ... to the effect that their
dispute must be submitted to a court of the Russian Fed-
eration in accordance with its competence and the law
of the Russian Federation or the dispute must be sub-
mitted to arbitration at the place of arbitration on the
territory of the Russian Federation”, says the bill.

In the absence of the above agreements, citizens
of the Russian Federation and Russian legal entities
under sanctions facing claims before foreign courts or
tribunals have a right to apply to a court of the Rus-
sian Federation with a claim to terminate the pro-
ceedings in such fora, says the explanatory note to the
document.

The draft law does not mention any form of
consent, or even any form of notification to the other
party of the agreement about changing the jurisdic-
tion according to the new law.

If the bill is approved (by the Duma, the upper
chamber of parliament (Federation Council) and ul-
timately President Vladimir Putin), the law shall also
have a retroactive effect on contracts signed before.

Contradictions with
international and national

legislation

If adopted, this law will stand at odds with the
international treaties Russia has already ratified and
will seriously affect Russian law on arbitration.

Russia is a party to the New York Convention.
This convention introduced a universal mechanism
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Title page of the Lugovoi bill

for the recognition and enforcement of foreign arbi-
tral awards, which shall apply uniformly in all con-
tracting states.® By being a contracting state, Russia
has bound itself to recognize foreign arbitral awards
under the provision of Article III: Each Contracting
State shall recognize arbitral awards as binding and en-
force them in accordance with the rules of procedure of
the territory where the award is relied upon.

The exhaustive list of grounds that nation-
al courts may apply when rejecting the recognition
and enforcement of foreign arbitral awards is set out
in Article V of the convention and does not mention
international sanctions.

Russia is also a party to the European Conven-
tion on International Commercial Arbitration (“Eu-
ropean Convention”). The proposed bill entitling
the party under sanction to unilaterally change the
agreed law to Russian legislation is at odds with Arti-

SURL: https:

cle VII of the European Convention, which provides
that the parties can, by agreement, choose the law
to be applied to the substance of the dispute or, in the
absence of such agreement, the law is chosen by the
arbitrators.

The adoption of the bill would allow one to dis-
regard the fundamental principle of international law
“Pacta sunt servanda”. Thus, according to the Vienna
Convention on the Law of Treaties (1969 — see Ar-
ticles 26 and 27) “Every treaty in force is binding upon
the parties to it and must be performed by them in good
faith” and “A party may not invoke the provisions of its
internal law as justification for its failure to perform a
treaty”.

Finally, at a national level, current Russian law
does not allow unilateral changes to the terms of a
contract.

Article 310 of the Russian Civil Code “Inadmis-
sibility of a unilateral refusal to fulfil an obligation”
provides that a unilateral refusal to fulfil an obligation
and the unilateral amendment of its terms shall not
be admitted, with the exception of cases stipulated by
law.

Article 450 “The Grounds for the Amendment
and the Cancellation of the Contract” in p. 1 pro-
vides that “The amendment and the cancellation of
the contract shall be possible only by an agreement
between the parties, unless otherwise stipulated by
the present Code, by the other legal acts or by the
contract”.

The draft bill has already received criticism
in Russian legal circles. According to news agency
Interfax, Konstantin Dobrynin, state secretary of
the Federal Chamber of Attorneys, said that the bill
on the right of Russians under sanctions to transfer
their proceedings to domestic courts from foreign
and international tribunals is an example of legislative
spam. According to him, these amendments cross out
the foundations of international law and the general
principles of law: “It is impossible to impose on the
counterparty a change in the jurisdiction of a future
dispute unilaterally, albeit at the level of a law”.*

Meanwhile, the Head of the Legal Department
of the State Duma Committee on State and Legisla-

arbitration.ru/en/press-centr/news/application-of-the-new-york-convention-in-russia.

4URL: https://www.interfax.ru/russia/669351.
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Dynamics of sanctions enactment against Russian entities. Source: Mansors
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tion E.V. Gorbacheva wrote, “There are no concep-
tual comments on the bill”.> The bill passed the first
reading in the Duma on 24" of July 2019.

“International law does not exist”

The bill was brought in by ex-FSB officer and
now Duma member Andrey Lugovoi. He became
notorious in connection with the so-called “poloni-
um scandal” in 2006 when another FSB agent, Al-
exander Litvinenko, died in London from poisoning
with a radioactive element of polonium-210. The
Royal Prosecutor’s Office of Great Britain accused
Andrei Lugovoi of the murder of Litvinenko and sent
a request for his extradition to Russia. The Russian
General Prosecutor’s Office denied this request, and
Lugovoi soon gained a Duma mandate and got par-
liamentary immunity.

Lugovoi has very straightforward views on inter-
national law: “Forget about international law. In re-
lations between states, only the right of the strong ex-
ists. The United States detains citizens of any country
in any other country under its own law, and then
sends them to prison for decades. Russia must ensure
its citizens and our businesses have the right to a fair
trial, and no “international law” will prevent us from
doing this”, he wrote in his blog post called “Interna-
tional law does not exist”.¢

Lugovoi is himself on the US sanctions list” un-
der the Magnitsky Act.

SURL: http:
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One of the co-authors of the bill is Victor Pinsky,
who, like Lugovoi, graduated from one of the soviet
military academies, but with a degree in law.

Conclusion

If this law is adopted, it will obviously not be re-
spected outside of Russia.

Most likely, tribunals and national courts will
not deny their jurisdiction because of the new Rus-
sian law for at least three reasons:

* Breach of the provisions of the New York

and European Conventions;

*  There would be no duty to recognize Rus-
sian court decisions due to a breach of due
process requirements (as the new bill creates
asymmetrically favourable conditions pro-
viding a home forum for one side without
the consent of the other party);

» Public policy considerations (i.e. sanctions).

However, if the law is adopted, it would make it
riskier to sign contracts with Russian companies un-
der sanctions (or which could potentially be included
in sanction lists).

Finally, the adoption of the Lugovoi law would
mean that the U.S. sanctions are starting to take ef-
fect on those lobbying their interests in the Russian
Parliament.

s0zd.duma.gov.ru/download/C13027F3-9ED 1-4640-BDB2- 15167766 FFC5.

¢ URL: hitps.//aklugovoy.ru/mezhdunarodnogo-prava-ne-sushhestvuet.
7URL: https.//sanctionssearch.ofac.treas.gov/Details.aspx 2id=5384.
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BE3 CYOA. AKT Il Becedosan mumputi Apmioxos,

PomaH 3vikos
[eHepanbHbIl cekpemapeb
ApbumpaxcHoli
Accoyuayuu (PAA)

21asHbIl pedakmop Arbitration.ru

lenepanvhuiit cexkpemapv Apoumpasicroii Accouuauuu (PAA) Poman 3bikoe
8 N0OPOOHOCMAX PaccKazvleaem 0 mom, KaK 6 0ellcmeumenbHOCmU 8bleasoum
npouyedypa nooauu 3as68Ku Ha yupesicoeHue mpemeickoeo cyda nocie apou-
MpaxjcHoil pepopmvl, U 0 8ePOAMHBIX NPUHUHAX, NO KOMOPbIM 20CYy0apcmao
OMKaA3an0 KpynHeiuiei poccUiicKoll opeanu3ayuu 8 OaHHOU cghepe 6 803MOIC-
Hocmu yupedums 80t mpemeticKuii cyo.

rbitration.ru: PomaH, HedasHo Accouyuauus hodasana 3asieky 8 MuH-
tocm yxce 8 mpemud pas. Ymo 6bis10 He mak 8 npeobloyuwux 08yx?
HetrictButensHo, 1 ¢eBpansa 2019 roma ApoutpaxkHas Accouualius
B TpEeTUIi pa3 mojajia 3asBliecHue B MUHIOCT Ha ITOJyYeHHUE CTaTy-
ca ITJAY. Ilpenpiaynive nBe 3asiBKA AcCCOILMAllMA B WIOHE M HOSIOpe
2017 roga 6bLIM OTKJIOHEHBI. HampuMep, B oTKa3ze MuHIOCTa MO MepBoOit
3as0BKe CpeAy MPUYMH OBLIM Ha3BaHbI HEKOPPEKTHO YKa3aHHas CITeIN-
anpHOCTh apoutpa T. E. AGoBoii! — BMecTO NMpUBEICHHOW B 3asiBKe
cneuuanbHocT 12.00.15 9K00BI HeoOxomumo ObLIo Bnucath 12.00.04,
Kak B 2JIeKTpoHHOM KaTtayiore aucceprauuii @PI'BY «Poccuiickas rocy-

! Mamepuan namsamu T. E. Abosoii uumaiime danee 6 3mom evinycke Ha c. 42.
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JMapcTBeHHass OuoOanoTeka». OQHAKO CIelu-
anbHocTh 12.00.04 corjacHO HOMEHKJIATy-
pe chenuMagbHOCTEe HayYHBIX pPabOTHUKOB,
VTBEpKACHHOU TocTaHOoBIeHMEeM [ocymap-
ctBeHHOrokomurera CoperaMuHuctpoB CCCP
1Mo HayKe U TexHuke oT 25 masa 1977 roma No
231, — «xO034iicTBEHHOE TIIpaBO; apOUTpaxkK-
HbII Tponiecc». CneumanbHocTh ke 12.00.15
Mo JEeWCTBYIOIIE HOMEHKJIAType HayYHbIX
crneuuaibHocTeii  MuHuUCTepcTBa  00pas3o-
BaHus oT 25 depansa 2009 roga Ne 59 — ato
«TpaXkIaHCKUI Mpoliecc; apOMTpakKHbIM TTPO-
mecc». OTMeuy, 4To 00€ CIelUaIbHOCTU BXO-
JST B CIIUMCOK CIEeIMaIbHOCTEl 1T apOUTPOB,
VTBEPKACHHBIM MUWHIOCTOM, TO €CTh IOATa-
JAl0T TIOA KPUTEPUU JODKHON KBanuduka-
uuu apoutpa’. JIpyroe 3amMedaHHe COCTOSUIO
B TOM, YTO CBeAeHMSI O TPOoGheCcCUOHATBHOMI
JEesITeIbHOCTH, yKa3aHHbIC B aHKETaX IIeCTU
apOMTPOB, HE COOTHOCSTCS C OOIIENOCTYITHOMN
uH@opMalmeii, pasMeIieHHOW B WHTEpHETE.
Hu ccblmok, HM TOSCHEHUI, B YeM COCTOUT
HECOOTBETCTBME, JaHO He Obuto. HakoHer,
B MMUCBbMEHHBIX COIJIACUSIX HA 00pabOTKy mep-
COHAJIbHBIX JaHHBIX T€HEPATbHOTO CeKpeTaps
U mnpencenatenss npapiaeHus: PAA K00l OT-
CYTCTBOBAJIM JaThl MOANMMUCAHUS (XOTS camu
aHKeThI ObLIK JaTUpoBaHbl). To ecTh peyb 1u1a
0 HEOOJIBIIIOM YMCJIe TEXHUYECKUX MOMapoK,
KOTOpHIE €1Ba I MOXHO CUMTATh KPUTUIHBI-
MM ¥ KOTOPBIE ObLIO OBl HECIOKHO UCIIPABUTD,
VUUTBIBAsI, YTO JAPYrUe MOKYMEHTBI W3 3asiB-
ku PAA, xotopas coctaBuiia 1503 cTpaHulibI,
HapeKaHUli He BbI3BAJIU.

Arbitration.ru: Kakoea 6bina cyobba
emopoli 3as8Ku’?

B ortkaze mo BTopoii 3asiBKe MUHIOCT OTMe-
TUJ HEJOCTOBEPHYIO MHMOpMaLKUIO 00 OoTue-
CTBE apObuTpa B OJHOM W3 TMPEACTaBICHHBIX
JIOKYMEHTOB, a TaKXe YKa3aJl Ha HECOOTBET-
CTBUE TAHHBIX O MecTe PabOTBI U JOJLKHOCTU
HECKOJIbKMX apOUTpPOB ¢ MH(OpMaIMeid, yKa-
3aHHOI Ha «O(UIIMATBHBIX caiiTaXx oOpa3oBa-
TEJIbHBIX OPTAHU3ALMIA U UHBIX OPraHU3aLil».

2URL: https://re.ru/2016/10/26/prikaz-minust-dok.html.
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Kak u B mepBoMm ciyyae, peub IJ1a O He3Ha-
YUTETbHBIX TEXHUYECKUX HECOOTBETCTBUSIX,
IIPU TOM 4YTO IPYrue JOKYMEHTBHI — B 0ObeMe
yke 1586 crpanuil — HapekaHuii MuHOCTa
He BbI3BaJIN.

Arbitration.ru: Yem evi3saHO makoe sHUMAHUE
K 0emansim?

Kpaitne dopmanuctuunblii moaxon MuHIo-
CTa CJOXHO OOBSICHUTH 3a00TOM O pa3BU-
TaM apourtpaxka. [IpuunHbBI 0TKa30B, HA MO
B3I/, ObUIM HalyMaHHBIMU U UMEIU MaJio
0o0IIero ¢ TpeTeHCKUM pa30upaTesIbCTBOM.
B sToM cMpicie Tomaya 3asiBKM HallOMMHa-
Jia 00#i ¢ TEHBIO: MBI MCITPABJISLIA OTHU MEJIKKE
HeIo4eThl, a MUHIOCT TYT Xe HaXOIWJI ApyTue.
VBepeH, uTO eciau TMOCTaBUTh TaKylo 3aaauy,
TO TEXHUYECKUE U3bSHBI B TOKYMEHTAaX MOXKHO
BBIMCKMBATH 10 OECKOHEYHOCTH.

Arbitration.ru: Kak evblzns0ena npouedypa
no020mosKu 00KymeHmos 07151 PAA?

IToaroroBka 3asiBKM B MMHIOCT — TIpoliecc
TPYAOEMKNI, KOTOPHIIA TpeOyeT OT OpraHu-
3alMM 3HAYWTEJBHBIX PECYpPCOB M BPEMEHMU.
3agBouHblil makeT PAA B cpelHEM COCTaBJIsLI
6osee 1500 crpanul. CaMbIM CIOXHBIM OBLIO
OpraHM30BaTh B3aMMOJIEICTBME C MHOCTPAH-
HBIMU apOUTPaKHBIMU LIEHTPaMM JIJIsI TTOTyde-
HUSI CIIPaBOK O CTake MHOCTPAHHBIX apOUTPOB,
MepeBECTU TOKYMEHTHl MHOCTPAHHBIX apOu-
TPOB HAa PYCCKUI SI3BIK M JIETAJIU30BaTh 3TOT
MepeBo U MHoroe apyroe. st O0JIbIIIMHCTBRA
MHOCTPAHHBIX apOUTPaXKHBIX LIEHTPOB CHUTY-
alus C BBIJAYEl CIIPaBOK, MOITBEPKIAIOIINX
CTaxk apOUTPOB, OblJIa B IMKOBUHKY. Kaxxamomy
MIPUXOANIOCH OOBSICHIThH, YTO TaKOBHI TPeOO-
BaHMSI 3aKOHA. MoTy cKa3aTh, 4TO BCe, K KOMY
MbI 00PaTUJINCh, OTIEPATUBHO OKa3aJIu COIEii-
ctBue. HecKoJIbKO BO3paCcTHBIX MHOCTPAHHBIX
apOMTPOB C TPYIOM HAIIIM CBOM YHUBEPCUTET-
cKkue nuruioMbl. OauH U3 apOUTPOB MOCIE 0 -
I'MX IIOMCKOB HallleJ] HaKOHel IUTIJIOM Ha 4ep-
JlaKe; OH Jake He CMOT BCIIOMHUTb, KOTJa eTo
B TOCJICOHUI pa3 IPOCHIN TIPEAbSIBUTH 3TOT



JOKYMEHT. Y Ipyroro apouTpa AUIIIOM ObLT Ha
JIATUHCKOM S$I3bIKE — HAWTW JUTUIOMUPOBAH-
HOTO TIepeBOIYMKA W YOeIUTh HOTapuyca, 4To
C MEPTBOTO sI3bIKa TOXKE MOXHO 3aBepsITh IIe-
PEBOJIBI, OKa3ajJ0Ch BechMa HelpocTo. MHbIMUI
cJI0BaMHU, caM IpOLIeCC IMOATOTOBKMU 3asBKU
OBbUI HACTOJIbKO CJIOXKHBIM, YTO KaxKIbIil 3Apa-
BOMBICJISIIMI YeJTOBEK TOJKeH CHavasa 3a/1aTh
cebe BOMpOC, CTOUT JIM B 3TO BBS3BIBATHCSI.

IIpu sTOM 3aKoH 00 apOuTpaxke, KOTO-
PBIii, Ka3ajloch ObI, TOJDKEH OBITh HaNpaBJIcH
Ha pa3BUTHE TPETEMCKOTO pa3doupaTeabCcTBa
B Poccum, npeawsBiser ropasno 0oliee KecT-
KHe TpeOOBaHMSI K POCCUICKUM 3asiBUTEIISIM,
YyeM K MHOCTPAaHHBIM, M OTKPHBIBAE€T BCE BO3-
MOXHOCTU JUISI 9KCITAHCHMW HMHOCTPAHHBIX
WHCTUTYLUMI B Hamry cTpaHy. OgHako, maxe
HECMOTpsI Ha 3TO, BeAyIIMe MEXKAYHApOIHbIC
LEHTPHI Clofa He CIelaT, IO3TOMY IIPUXO-
IUTCSI UX 3aMaHUBaTh, JOOOMPYS MX MHTEpe-
CBI ¥ TapaHTUPYsT pa3HBIMM METOIAMU YCITeII-
HOCTb 3asIBKH.

Arbitration.ru: A umo ¢ mpemoell, puHasnbHOU
nodauveli 00KymeHmMos?

[Ipy MOATrOTOBKE TPEeTheil 3asgBKU Mbl y4IU
npexHue 3aMeyaHuss MuHiocta. ymato, eciu
Obl cTOsIa 3ajmada, HaluiM Obl, K 4eMmy IpH-
JIpaThCsl, U B TpeTUil pa3. TeM He MeHee Hallla
3as1BKa TPOIILIA Yepe3 «MeJIKOE CHUTO» BEIOM-
CTBa, 1 25 ampeJsl ceKkpeTapyar coBeTa I0 CO-
BEPIIEHCTBOBAHUIO TPETEHCKOTO pa30oupareib-
cTBa yBenoMua PAA o ToM, 4TO 1o pe3yJibTaTaM
MEePBUYHOTO PACCMOTPEHUSI JTOKYMEHTOB Ap-
OUTpaXHO AccouMaly TPUHATO peIIeHUe
nepeAaTh 3asiBKYy Ha pPAacCMOTPEHHUE COBeTa,
3acelaHre KOTOPOTO JTOJKHO OBLIO COCTOSATHCS
18 wrons 2019 rona.

Arbitration.ru: Ckonbko 0ausnoce 3acedaHue?
O uem sbl 2080punu?

3a HeCKOJIbKO JTHEH 10 3aceqaHus Mbl Hampa-
BUJIM B MUHIOCT 00BEMHYIO TIpe3eHTalnio PAA
Ju1st wieHoB coBeta. [IpeacraBurens MuHoocTa
COOOIIMJI, YTO HA MPE3EHTALIMI0 HAM OTBOJIMT-
cs 15 munyT. KoHeuyHo, 3TOro Majio sl pac-
ckaza o pabote PAA, Beab JOCTUXEHUI MHOTO
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U TOPAUTHCS ecTh ueM. OcTaBajioch HafesaThes,
YTO YWJIEHbI COBETA TaK WJIM WMHAue 3HAKOMBbI
C IesITeIbHOCThIO ApOUTpakHOU AccollMallvu,
a Te, 4YTO HET, O3HAKOMSITCS ¢ MOAPOOHOM Tpe-
3eHTanuein PAA.

Ha 3acemanue coBera ObUIM TakKXe BbI-
HEeCeHbI 3asiBKM BeHCKOro MexXmayHapomaHO-
ro apoutpaxnoro meHtpa (VIAC), xortopslit
MpeACTaBIsiia €ro TeHepaldbHBIN CeKpeTapb
Dmc Ddpemyr-Boasd, m Obmepoccuiickoe
oTpaciieBoe  OObeIMHEHME  paboromaresieit
«Coro3 MamnHocTpouTeieit Poccumn» ¢ nenera-
LIMel 13 YeThIpex 4eJoBeK. ApouTpaxkHas Ac-
coumanys Oblia mpeacTaBicHa Brammmupom
XBajieeM U MHOIA.

Bce Tpu nmeneranuu oXuganau B aKTOBOM
3asie MUHIOCTa, KOT/Ia UX MPUTIACAT B 3aJ1 KOJI-
JIETUIA, a TIOTOM OOBSIBAT Pe3yJbTaThl TOJOCO-
BaHUs coBeTra. [lepBoii Mo3Balu NEJIeraluio
VIAC, a yXe MUHYT Yepe3 COPOK MOCJIe UX BbI-
CTYILIEHUSI TIpUIIacUIM Hac. B y3kom Kopumao-
pe, BeAYIIEeM K 3Ty KOJIJICTUi1, MbI IEPEeCEeKIIUCH
¢ nmeneraumeit VIAC. Dianc HaM yibIOHYJIach
M Ha XOJly cKa3zajia, YTO BPOJie BCE MPOIILIO XO-
pOIIIO M YTO HE TaK YX cTpaiiHo. TeM He Me-
Hee J0JIToe OXWAaHWe, MOOYepeAHbI BbI3OB
«Ha beceny», Y3KUI KOpUIop U AeXypHas dpa-
3a «He TaK YK CTpalllHO» BbI3BaJIM BOCITOMWHA-
HUS O IEPBOI YHUBEPCUTETCKOM CECCUM.

B 3ane konnerutii s yBuaesn 17 4jieHOB cOBe-
Ta W 4eJIOBEK JecsTh U3 npecchl. Cpasy moiiman
ce0s1 Ha MBICJIM, YTO OTCYTCTBUE OOJIBIIMHCTBA
YJICHOB COBETa Ha 3aceJaHUU TOBOPUT O TOM,
4YTO, B MPUHIIMIE, BCE PEIICHUS IO 3asiBKaM
VK€ MPUHSATBHl U U3BECTHBI MPEACENaTeNI0 CO-
BeTa, a MOXET, JaXe M BceM wieHaM. AOCo-
JIIOTHOE OOJIBITMHCTBO YJIEHOB COBETa IMPOro-
JIOCOBaJIM ellle A0 3acedaHusi, 6€3 OTKPHITOro
00CYXIEHMS C KOJIeraMy 1 3asiBUTEJISIMU.

Ham mipennioxwiv BBICTYIUTH, CTPOTO
OTpaHUYMB perjaMeHT 15 MUHyTaMu, TIpuIeM
3a TP MUHYTHI 10 UCTEUECHUS BPEMEHU TIpep-
BaJId U ellle pa3 HAIIOMHWJIU, YTO BPEeMsI TOA-
XOJIMT K KOHI1y. Bce oueHb popManbHO, 0e3 Ka-
KUX-JTM00 OTCTYIUICHUI OT MPOTOKOA.

3a 15 MUHYT Npe3eHTalM1 Mbl KPaTKO pac-
cKazaiu 00 OCHOBHBIX HAMPABJICHUSIX ACATEb-
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Hoctu PAA, ee obOpa3zoBaTe/ibHbIX, HAyUYHBIX,
POCCUMCKUX U MEXITYHAPOAHBIX MHUIIMATUBAX,
TOCTVDKEHUSX W TUTaHax Ha Oynyiee. JlocTu-
XXKeHUU y ApOUTpaxHOi AccolMallii 3a CEMb
JIET ee CYyIIeCTBOBaHMUS 00Jiee YeM TOCTaTOYHO:
npoBeneHo 40 caMOCTOSTENbHBIX MEpPOIpU-
aTUid, Ha 70 MepoNnpUATUSX MBI ObUTM COOp-
raHu3aTopamMu, Ha CYETY WICHOB IpaBJICHMUS
U cotpyaHuKoB PAA 6osiee 200 BBICTYIUIEHUI,
WU3JAeTCs OHJIAMH-XYpHaJI, BBIMYIIEHBI TpU
(byHmamMeHTaJIbHBIE KHUTW IO BOIIpOCaM ap-
OuTpaxa, NEUCTBYeT OTIWYHBIA HOBOCTHOW
CaiiT, OMyOJMKOBAaHbBI JNECITKU HayYHO-IpaK-
Thuyeckux crarein. PAA moanucana 10 corna-
IIEHU O COTPYAHMYECTBE C WHOCTPAHHBIMU
OpraHu3alMsIMU W TIOJAy4Yusia CTaTyc HabJro-
natenss B FOHCHUTPAJL. Tlpu Accommamnumn
JIeICTBYIOT TPYIIBI MOJIOABLIX IopucToB PAA25
n PAA40, xoTopble TTPOBOASIT MEPONPUSITHS,
COCTaBJISIIOT PEUTUHT MOJIOJIBIX IOPUCTOB, MPO-
BEJIM YE€ThIPE MYT-KOPTa MO OHJIAH-apOUTPaxKy
W OpraHU30Bajl CTAXKUPOBKU [JISI CTYACHTOB
n BoImyckHUKOB. [Ipu PAA neiictByer 12 pa-
0ounx rpymi. Tak, paGoyas rpyrma Imo aMuKky-
caMm 1t BepxoBHOTO cyfa NOATOTOBUJIA IEBSTh
3aKJII0YEHUI IO pa3HbIM BOITpOCaM CYAeOHOI
npakTuku. Pa6ouas rpynma no Heio-Mopk-
CKOIi KOHBEHIIMW IIpoBeJia I'PaHAWO3HOE HC-
cjenoBaHUE CyneOHOW MpakTUKM W U3aa-
Jla MOHYMeHTaabHbI 1000-cTpaHUYHBIA TPy
no Helo-Mopkckoit kouBeHuuu B Poccun
u CHI. Ipynma mo Ilpaxkckum TpaBuiaM To-
JIy4eHUS 10Ka3aTeJIbCTB B apOUTpaxke o0beau-
HUJIa I0pUCTOB U3 Oosiee yeM 30 IopUCAUKIIUI
JUIST BBIPaOOTKM HOBBIX MOAXomaoB. IIpaxkckue
MpaBUJia MOJYYWIM TJIaBHBINA MEXITyHAPOIHbIA
npu3 ot uzmaHus Global Arbitration Review
Kak uHHoBaius 2019 rona B obnactu apoutpa-
ka. [TpoBeneHo 0O0JIbIIIOE YMCIIO UCCIEA0BAaHUA
MO COCTOSIHUIO apOUTpaKHOTO pbIHKA B Poc-
CUM, BIUSHUIO CAaHKIIUIT HA apOUTpax, BOIIPO-
caM TeHJIEpHOI0 paBeHCTBA B apOUTpaxe, aHa-
JIN3Y CyneOHON MPaKTUKU MO Hb}o—VIopKCKoﬁ
KoHBeHIMU. PAA otnuyaercss ¢uHAHCOBOI
HE3aBUCUMOCTBIO: Mbl HE TOJy4yaeM IOTalluid
OT NPYTMX OpraHu3alUil U TOJHOCTBbIO 00e-
CIieyrBaeM ceOs 3a CUET CBOEH AesATeIbHOCTH.

| Arbitration.ru

B yactHocTH, moxoabl Accoumanuu 3a 2018 roa
coctaBuian 20 MJIH py0., a pacxoabl — 17 MJIH.
HMudbopmanmst o noxonax u pacxogax PAA exe-
TOJHO MyOJMKYETCS Ha caiiTe U B TOJOBOM OT-
yete. TaM BUAHO, KaK 3apaboTaHbl CpeaCTBa
1 Ky/la OHU TTOTPAYEHBbI.

JInst cpaBHEHUS §1 3aIISIHYJT B 3as1BKY OJ1-
HOTO M3 3aperMCTPUPOBAHHBIX POCCUMCKUX
ITIAY. Ha ¢done PAA pocTuxxeHusl 3TOro ap-
OUTPAXKHOTO YUPEKACHUS HA MOMEHT paccMo-
TPEHUS 3asIBKM B COBETE BBITJISACIM JTOCTa-
TOYHO CKPOMHO: MPOBEAEHBI OJWH JEJOBOI
3aBTpaK M OiHA KOH(EPEHIIMS, OITyOTMKOBaHbI
JIBE CTAaTbU, CIEJaHO HECKOJIbKO BBICTYTUICHUIA
Ha KPYIJIBIX CTOJIaX, CEeMUHApax U KOH(pepeH-
MsX (K CJIOBY, OHA M3 KOTOPBIX OpraHU30Ba-
Ha PAA). IIpu 3ToM B 3asiBKe JaHHOTO IIEHTpa
CONIEPKUTCS YTBEPXKIECHUE O TOM, YTO OH 00JIa-
JlaeT MpU3HAHHOM penyTanueil B cpepe apou-
Tpaxa, — 1, Cy/s MO MOJOXUTEIbHOMY 3aKJTI0-
yeHu1o, COBET ¢ 3TUM COTJIaCEH.

Arbitration.ru: bolau ocmpole MoOMeHMbl 8 Xo0e
obcymoeHUsA?

IMocne wHameld Tpe3eHTAlMM YIEHBI COBETa
3a/a]ii HEeCKOJIbKO BorpocoB. Eciu He omm-
Oatoch, TepBbIM cTay TipeactaButeab MKAC
npu TIIIT P®, momHTepecoBaBIIUCS C0-
BOM «pocculicKkass» B HaMEHOBaHUU ApOu-
TpaxHON Accoluanuvu. Mbl TOSICHWINA, 4TO
1o 2015 roga clioBO «poccuiickasi» MCIOIb30-
BaJloch HeOpMasbHO, B KayecTBe reorpadu-
yeckoro uaeHtudukaropa. Ho mocie odCcyx-
neHust ¢ Munioctom B 2015 romy ot JaHHOTO
cJoBa TIOJIHOCTBIO OTKazaiuch. Kakux-i1mb6o
3aMeYaHuil, TpeaNnucaHuii WIM WHBIX Mep
K Accolaliuy B 3TOM CBSI3U HE TTPUMEHSLIOCH.
bonee Toro, B 2018 rony MuHIiocT nposen (pu-
HAHCOBO-TIPABOBYIO TMPOBEPKY ACSATEIbHOCTU
Accolmaluy 1 HUKaKuX HapyleHui He 0OHa-
PYKWIL.

Jlanee 3aBsi3a1ach IUCKYCCHUSI OTHOCUTETb-
HO MPaBOMEPHOCTHU UCITOJb30BaHUS OYKBBI «P»
B ab0OpeBuatype PAA, a Tak:ke HaUMEHOBaHUSI
Ha aHIrJIMiCKOM si3bike — Russian Arbitration
Association. Mbl OOBSICHUIM COBETY, YTO 3a-
KOHOM He 3aIlpellieHO MCIOJIb30BaHUE OYKBbBI



«P» B HaMMeHOBaHUM OpraHM3alWi, a TakKKe
CJIOBa «pOCCUMCKUI» HAa WHOCTPAHHBIX S3bI-
kax (Russian u np.). bonee Toro, B ycrtase
ApOutpaxHoit Accolally  3apeTUCTPUpPO-
BaHHO¢ MMUHIOCTOM aHIJIUICKOe HaWMEHO-
BaHue PAA 3Haumtcs kak Russian Arbitration
Association. ITpeacraButenb MKAC
npu TIIIT P® 3agBui, 4To 3TO, BO3MOXKHO,
HenocMoTp MuHIocTa. MBI elle pa3 o0paTuiu
BHUMaHME coBeTa Ha To, yTo PAA HeobOxonu-
MO Kak-TO UACHTU(PUIIMPOBATh ceOsl MO Teo-
rpacuyecKkoMy TPU3HAKY, BEIb CYIIECTBYIOT
HIBeiapckasi, aBCTpUiicKas, IIBeACKasl, ame-
PUKaHCKas U MHOTO IPYIUX apOUTPaXHBIX ac-
cormaiuii. ¥ PAA ecTh IIMPOKOE POCCUICKOE
U MEXAyHapoaHOe Tpu3HaHUE, U ObUIO Obl
JJornyHo, 4toObl M Poccus Obuta mpeacTas-
JieHa cBoelt — Poccuiickoii — ApOuTpaxkHOI
Accouuanueit, Tem 0oJjiee YTO HaUMEHOBaHUS
Russian Arbitration Association u PAA He 3a-
MpeleHbl 3aKOHOM. BMecTe ¢ TeM MBI TToauep-
KHyaM, 4yto miasg PAA BaxHO cojaepxkaHue,
a He Ha3BaHME M 4YTO OpraHM3alMsl TOTOBa
OTKa3aThCs OT MCIIOJb30BaHUS JIIOOBIX OYKB
M CJIOB Ha MHOCTPAHHBIX SI3BIKAX B CBOEM Hau-
MEHOBaHUU, €CJIU 3TO SIBJISIETCS MPETNITCTBUEM
151 pyHkuroHupoBanus TTIAY.

Hanee MpeACTAaBUTENb MKAC
npu TIIIT P® obpatun BHUMaHUE HA TO, YTO
yieHaMu PAA sBisiioTcsl B OCHOBHOM ITpak-
TUKYIOIINE IOPUCTBI U aIBOKATHI U 3TO SIKOOBI
MPOTUBOPEYUT 3aKOHY, KOTOPBIU «OHU pa3pa-
bamuléanu», TIOCKOJBKY <«OHU KAK pa3 Xomeau
02PAHUMUMb NPaso adeoKAMCKUX 00ve0UHeHUll
cozdasams npu cebe mpemeliickue cyovl». Mexmy
YyjleHaMM COBETa 3aBs3ajach, KaK MHE ITOKa-
3aJI0Ch, JIOCTAaTOYHO pe3Kas MoJeMMKa, Jaxe
Ha TIOBBIIIEHHBIX TOHaX. OAWH M3 YICHOB
coBeTa 3asBUJ, UTO, €CJM TPaKTOBaTh 3aKOH
HACTOJIbKO PACIIMPUTENIBHO, MOXHO JTOUTHU
Jo abcypaa. B cBoro ouepenb Mbl HAallOMHU-
JIM, 4TO 3aKOH JOMYCKAeT pa3pellieHre CIiopoB
¢ yuactueM ujeHoB ITJIAY npu ycioBuu, 4to
o0111ee yucao wWieHoB coctasisier 6osee 100.
ITomumo sToro, ApoutpaxkHas Accoluanus
He SBISIETCSl TIoIpasfecHUueM W He IMojyda-
eT (puHaHCUPOBaHUS OT KaKOro-JM0O OJHOTO
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aJIBOKaTcKoro oopazoBaHusi. CTOUT Takxke Ha-
MOMHUTb, YTO OJHO M3 3apETMCTPUPOBAHHBIX
apOUTpaXHBIX yupexaeHuit B Poccumn BooOIie
MMeeT KpyTHelilee aiBOKaTCKoe 00pa3oBaHue
B KayecTBE YyUpeauTesis, U 3TO B CBOE BpeMs
He BbI3BAJIO BOIIPOCOB HU Y MUHIOCTa, HU Y CO-

BETA.

OauH U3 WIeHOB coBeTa 3aJall, Kasa-
JIOCh OBbI, PUTOPUYECKUIT BOIIPOC O TOM, €CTh
u cMbIica PAA uMeThb elle U TpeTeMCKUi Cy,
eCclIu AesITeIbHOCTh AccolMallMd TaK MHOTO-
rpaHHa U 3TO «YCIELIHbIA (pUHAHCOBBIN XOJI-
JIUHT». MBI mo61arogapuan 3a BLICOKYIO OLICH-
Ky U COOOIIMJIM, YTO BUAUM OOJBIION CMBICT
B coznaHum I1JIAY nipu ApbutpaxHoit Acco-
LAWK B CBSI3U C HEAOCTATOYHOCTBIO 4YMCIa
ITIAY B Poccumu u 3arpy>k€HHOCTBIO CYACH.
Yucao MCIOJHUTENbHBIX JIMCTOB MO TpeTeii-
CKMM JieJlaM PYXHYJIO MOcCJje TMPpOBEACHUS ap-
ouTpaxkHoit peopMbI — 3TO TOBOPUT O TOM,
YTO CHOPHI MACCOBO YU 0OPaTHO B TOCCY/bI,
a He BO BHOBb CO3JJaHHBIE TPETEUCKUE CYAbI.

B mpomomkeHue oOCYXIEHUS OIHUM
U3 YJICHOB COBETA ObLI MOAHST BOIIPOC O TOM,
yto PAA moamnucana corialmieHue O COTpPY.-
HuuecTBe ¢ Poccuiickoil accouumanueid BeH-
YypHBIX WHBECTULIMI U paszpaborana perja-
MEHT IJisl pa3pelleHMs] BEeHUYYPHBIX CIIOPOB,
HO B 3asiBKe PAA OTCYTCTBYyeT TEKCT JaHHO-
ro perinaMeHTa. Mbl MOSICHUIIM, 4TO eciu PAA
noay4urt paspewieHue Ha [TJIAY, To B nanbHei -
1eM OyayT ACTMMOHUPOBAHbI U IPYTUE PErJIaMeH -
Thl AccollMaliu, cpear KOTOPBIX PeriaMeHThbI
JIJIST BEHYYPHBIX CIIOPOB, OHJIAiH-apOUTpaxa,

CTpaxoBOro, CTpoOMTEJIbHOI'O 1 JIP.

Ha sTom oOcyxneHure 3aBeplIniaoch, Hac
MOTNPOCUIN yaATUThCs. [lponuio okoyio AByX
4acoB, MOcJie YeTO CEKPEeTapb COBETa OOBSIBU-
JIa pe3yJIbTaThl FOJIOCOBAHMS IO HAllle | 3as1BKe:
17 3a 1 24 mpoTuB, 9 YJIEHOB HE TOJIOCOBAJIH.

Arbitration.ru: B umoze cosem omkasasicsi 0amob
ApbumpaxcHol Accoyuayuu pekoMmeHOauyuro
0 pezucmpauuu ee NOCMOsIHHO Oelicmaytoulezo

apbumpaxcHozo yupexcoeHus - ywe 8 mpemuti pas.
Umo, no-eawemy, 3Hayum makas hocnedosamesib-

HOCMb 6 OMKase Ha smy 3CIFIGK)/?
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28 WIOHSI MBI MOJYYWUIIM KOIIMIO pacriopsike-
HUs 00 oTKase B npeaocTaBieHun PAA mpaBa
Ha ocyuiectBiaeHue pyHkuuii ITIJIAY c cyxoit
(bopMyTMPOBKOIi:  «...TMOCKOJIBKY pemyTalus
HEKOMMEPUYECKON OpraHu3aiuu, pu KOTOpoit
CO3MaeTCsl TIOCTOSIHHO JIeHCTBYyloIlee apOu-
TpaXkKHOE YUPEXKIECHHUE, MAcIlITad M XapaKkTep ee
JEeSITeILHOCTH C YYETOM COCTaBa €€ yupeauTe-
Jieit (Y4aCTHUKOB) He ITO3BOJISIET 00ECIeuuTh
BBICOKHMI YPOBEHb OpraHU3allMu ACSATETbHOCTU
MOCTOSIHHO JeHCTBYIOIIETO apOUTPAXKHOTO YU-
peXneHus, B TOM YMCIe B 4acTh (PMHAHCOBOTO
obecrieueHUsI CO3IaHUS U ACATEILHOCTH COOT-
BETCTBYIOIIETO YUPEXKICHUS».

CJ10XHO cKa3aTh, YTO KPOETCs 32 3TOM (hpa-
30i. OgHaKo pelieHue, OCHOBAaHHOE Ha olle-
HOYHBIX KAaTETOPUSIX, HE MOXET OTpaHNYNBATh-
Cs TOJBKO PE30JIIOTMBHOM 4YacThio U TpeOyeT
XOTsI ObI MUHUMAJIbHBIX MosicHeHMt. K coxa-
JICHUI0, pacrnopsbkeHrne MMHIOCTa HE conep-
KUT MOTHMBOB OTKa3za. OTO OOCTOSITEIbCTBO
MOATBEPXKAACT TE3UC KPUTUKOB pPedOpMBbI
O HEIMpOo3pavyHOCTU cucTeMbl. HenornmyHocThb
CUTYyallUM COCTOUT TaKXKe M B TOM, 4TO pEIly-
tauusi PAA Oblla olleHEeHa TMPOCTBIM 00Jb-
IIMHCTBOM TOJIOCOB, Iiie 17 4eJoBeK CUMTAIOT,
YTO peryTalus ecTh, a 24 JelloBeKa — 4TO €e
HeT. [Tonydaercs, 4To Bce XK€ KaKas-TO pery-
tauus y PAA ecTh, HO ee HeTOCTaTOYHO, YTOObI
«00eCNeUYnTh BHICOKUI YPOBEHb OpraHU3alun»
TTAY.

Ho penyranust — onieHoYHasi KaTeropusi,
y ToJIOCOBaBIIMX MPOTUB PAA 4jieHOB coBeTa
JNEHCTBUTEIBHO MOTJIO CJIOXKUTHCS BIeYatsie-
HUE, YTO MacilTabd MeJIKOBAT U PeryTalus TaKk
cebe. OpHako ¢ uudpaMu He Tocropuilb: PAA
SIBJIIeTCST (DMHAHCOBO YCTOMYMBOM M TPUOBLITh-
HOI1 opraHM3aleit, Kotopasi He 3aBUCHUT OT Ka-
KOT'0-TO OJTHOTO MCTOYHMKA 10X0/a, (DOHIa NN
MaJjlaThl, a CIeI0BaTEIbHO, MOXET 00ECIIeUnTh
MOJIHYI0 (PMHAHCOBYIO HE3aBUCUMOCTD.

B 3T0i1 cBSI3U S BCrOMMHA0 KOH(epeH-
o PAA 2015 roma, mocBSIIEHHYIO apOUTpaXk-
HoOI1 pepopme, B paboTe KOTOPOI MPUHUMATU
yuyacTtue 1 mpeactaButean Muniocta. Bo Bpems
TUIEHApHO# ceccMu Mbl OOpaTWIM BHUMAaHUE
MpeACTaBUTEIC MUHUCTEPCTBA HA HaJW4yue
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B ITPOEKTE 3aKOHA 11eJI0TO0 psifia KpailHe CyObheK-
TUBHBIX KPUTEPUEB, B TOM YKCJIC U PEITyTallv-
OHHOTO, KOTOPHIE JIOXKATCS B OCHOBY MPUHSTHS
COBETOM pEIIeHNUST pPeKOMEHI0BaTh OpraHu3a-
LMIO WJIM HeT. MBI BbICKA3aJM TMPEAroioxe-
HUE, YTO 3TO TIOBJICUET HEMTPO3PAaYHOCTh B IPU-
HsATUM pemreHrid. Komern u3 MuHiocta Toraa
3aBEPWJIM, YTO OOJBIIMHCTBO CYOBEKTUBHBIX
KPUTEPUEB YK€ UCKIIIOUEHBI U3 TTPOEKTA 3aK0-
Ha M oracarbcs Heuero. Kak Mbl BUIUM CErofi-
HSl, OTlaceHUsI ObLIM HEe HAPaCHbBIMU.
HecMoTpst Ha oTpuLIaTebHBIN Pe3yiib-
TaT TOJIOCOBAHUS COBETa, XOTEJOCh Obl BbIpa-
3UTh yBaXXCHWE W TPU3HATEIBLHOCTH TEM €ro
yjaeHaM, KoTopble noaaepxkaiu PAA. IToctas-
JIeHa TOYKa B 3TOM TjlaBe, M Mbl IepeBopa-
yyBaeM CTpaHUIly. Accolraius TPOJOJIKUT
CBOIO paboTy IO pa3BUTHIO apOuTpaxka B Poc-
CHM, a BpeMsI BCE pACCTABUT IO CBOMM MECTaM.
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CKBEPHbIVI AHEKOOT

becedosan
Amumputi Apmioxoe
[nasHwili pedakmop Arbitration.ru

XKypnan Arbitration.ru noobwancsas ¢ npedcmasumenimu HeKOMMeEPYECKUX
opeaHu3ayuil, npemeH008asuiuUx Ha co3oanue (Uau 60cco3oaHnue) mpemeiicKux
cydoe nocae apoumpax)choil pegopmol U noayuusuiux omrasvl. M 30ecoe modcHo
He pa3 eécnomuums Jlocmoesckoeo, kax amo cdenar A. U. Mypanos 6 ceoem
bnoee!. Paxkmor uz ucmopuii 3aseumeneii NOOMEEPICOAIOM: 6AACMb He Ycmaem
NOKa3bl86aMb CamMbiM 00PA306AHHBIM U UHUUUAMUBHBIM ePANCOAHAM, KO 30ech

«MBapb 0podcauyast», a Kmo «npaso umeem».

oyeMy 8awa opzaHu3ayus pewusaa cozdams ceoe MAAY?

M. 3. Mopo3os: IIpu AHO «lleHTp apOuTpaxkHOro pazduparebCTBa»

yxXe cyuiectBoBal CUOMPCKUI TpEeTEUCKU Cy1, KOTOPBIN paccMaTpuBal

cropsl ¢ 1993 ropa. IlonwiTka peructpauuu I[1JIAY Obuta UG BBITOJI-
HeHueM TpeOboBaHMIT HOBOI'O 3aKOHA JJIsI MPOJOJIKEHUS 1esITeIbHOCTHU Cyaa,
KOTOpPBIN 1 TaK (PYHKLIMOHUPOBAJ YK€ ABAALIATh C JIUILIHUM JIET.

E. B. Cutkapesa: [Ipu AHO «He3zaBucumast apoutpaxkHas majara» Tpeteii-
ckuit cyn neiictBoBai ¢ 2012 roga. Pemenue o coznanuu [1IIAY He ObL10 pe-
IIEHWEM O CO3laHNM YET0-TO HOBOTO, B 9TOM BUIEIU MPOIOIKEHUE NEITEIb-
HOCTH, KOTOPas Oblja yCIeIIHON Ha TPOTSKEHUU MHOTHX JIET, B HOBOI (hopMe.
YauTbiBasg TeHACHLIMU Pa3BUTHSI, Mbl TOHUMAJIM, YTO CYIIECTBYET JOCTATOY-
HO 0OJIBIIIOE YMCI0 apOUTPAXKHBIX COTJIAIICHUI, B COOTBETCTBUU C KOTOPHI-
MU CTOPOHBI JOTOBOPWJIMCH Mepenarh cropsbl B Tpetelickuii cyn npu AHO
«HAITI». ITpu npaBorpeeMcTBe, KOTOPOE XOTh 1 B CTpaHHOI (popme, HO OBLITO
MpeaycMoTpeHo 3aKoHOM «O0 apouTpaxke (TpeTeiicKoM pa3doupaTebCTBeE)»,
3TO MPABO CTOPOHBI MOTJIM Pea30BaTh B HOBBIX YCIOBUSIX.

Kakoebl 6binu Katouesble apzyMeHmMbl, Komopbie 8bl npedcmasuau MuHiocmy

8 N0/1b3y He0bX00UMOCMU 3apezaucmpupoedms edwie apbumpaxicHoe yupencoeHue?
M. B. Mopo3os: OCHOBHBIE aPTYMEHTBI COCTOSLIM B TOM, YTO Mbl BCETAa 3aHU-
MaJIUCh UCKITIOYUTEIBHO apOUTpakeM U ero mpoaBrkeHueM. Bee duHaHco-
BbI€ MOCTYIUICHUS U PACXO/bI OBLIU CBSI3aHBI TOJIBKO C 3TOM JAESTEIbHOCTHIO.
Takoii Mmoaxom TMO3BOJST O0ECIEYUTh KA4eCTBEHHOE Pa3BUTHE apOUTpaxa
U 3aBOEBATh JIOBEPYE B CBOEM pernoHe. Mbl M3HAYaIbHO MO3UIIMOHUPOBAIN
ce0s KaK perioHajbHbIi apouTpaxk. Mbl Takxke oTMedasu, 4yto 6ojee 20 jeT
3aHUMAJIMChH TIponaraHaoil apoutpaxa u 00pbOOI CO 3710YyIMOTPEOSICHUSIMU
B oTOM chepe. CUOMPCKUI TpETEHCKUIA CY/ CTOSUT Y UCTOKOB Pa3BUTUSI POC-

! Mypanos A. H. Omeuecmeennas mpemeiickas 0elicmeumenbHoCms 4epes npusmy Ha36aHuil
npouseedenuti D.M. Jlocmoesckoeo. URL:  https.//zakon.ru/blog/2019/07/26/0techest-
vennaya_tretejskaya_dejstvitelnost _cherez_prizmu_nazvanij proizvedenij fm_dostoevsk-
ogo#comment 528391.

Muxaun Mopo3os
Cubupckuti
mpemelckul cyo

EneHa Cumkapesa
AHO «HAT»
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CHIACKOro apOuTpaxka MU BXOIWJI B UMCJIO Mep-
BBIX TpeTeiickux cyaoB Poccuu, moaro ObLT
JIMIEPOM T10 YMCJTy pACCMOTPEHHBIX e, Pemy-
Talus cyga B MpodeCcCUOHAIbHOM U JEJI0BOM
COO00IlIeCTBE OTBeYaja caMbIM BbICOKUM CTaH-
JaptaM. Mbl ObUIM YBEpEHbI, UTO oOJiamaeM
BCEMU BO3MOXHOCTSIMU IS pa3BUTHUSI apOu-
Tpaxa.

E. B. CurkapeBa: AHO <«HAIIl» o6nana-
Jla KOJIOCCaJbHBIM ONBITOM B JaHHOM cde-
pe, oTBeuaja BceM TpeOOBaHUSIM, KOTOpPBIC
MpeIycMOTpeHbl 3aKoHOM «O0 apOuTpaxe
(TpeTeiickoM pa3oupaTesbCTBE)».

Nnmoctpupyd mMacmitad u 3¢ deKTuB-
HOCTb, MBI MOKa3ajJu, UYTO 3a BpeMs ACATENb-
Hoctu Tpereiickum cynmom HAII Obuto pac-
cMmoTpeHo O6ojiee 20 Toic. aen. bonee 50 nuin
oOpalaauch ¢ ICKOBBIMU 3asiBiIeHUSIMU B Tpe-
teiickuii cyn HAII, 3auacTyio He ouH pa3. ITO
JaeT OCHOBAHMS MMOJIaraTh, YTO YPOBEHb aJMU-
HUCTPUPOBAHUS U BEACHUS TPETENMCKOro pas-
OupaTeabCcTBa OTBeUal Kak UX MHTepecaM, Tak
M MHTEpecaM MX KOHTPAareHTOB, KOTOPbIE MO~
MUCaIu COOTBETCTBYIOIIME apOUTpaskKHbIE CO-
rnaweHud. K 2017 rony nena paccmarpuBaiu
kosuterun B 30 peruoHax mo Bceil Poccum —
ot Kanuuunrpana 1o XabapoBcka.

AHO «HAIl» pna ueneili agMUHUCTPU-
poBaHUsI TPETENWCKOro pa3doupareabcTBa Op-
raHMsoBajga pa3pabOTKy U  MOpUMEHEHUe
VHUKAJbHOM aBTOMAaTU3UPOBAHHOM  CHUCTe-
Mbl TpeTteiickoro pasouparenbctBa ACTPA,
UMeIolel HECKOJbKO YPOBHEN WHTErpaluvu
C IpyruMyd MHMOPMAIIMOHHBIMU CHCTEMAaMHU.
ACTPA no3BoJisieT:

*  PErucTpupoBaThCs B CUCTEME MMOCPEACTBOM
rnopTaja Trocycayr (OCyllecTBieHa WHTe-
rpanus ¢ EnuHoit cucremoit uaeHTuduka-
LIUU U ayTeHTU(PUKAIAN);

* T0oJaBaTh MCKW, OT3bIBBI U JIPYrue AOKY-
MEHTBI Yepe3 UHTEPHET;

* CTOpPOHaM TpETEHCKOro pa3dupaTeIbcTBa
JMVCTAHIIMOHHO 3HAKOMUThCS C MarTepua-
JlaMM Jiena 1 uHgopMaleil o ero aIBrxe-
HUU (BCe MaTepuabl MO AEIYy B 3JIEKTPOH-
HoM BuJe pa3MmemaoTcst B ACTPA).
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[nsg  onTUMU3alMU  aAMUHUCTPUPOBA-
Husg B ACTPA peanu3oBaHa BO3MOXHOCTH
aBTOMAaTUYECKON OTIPaBKMU MOYTOBOW KOppe-
cnoHaeHuuu, teaerpamm, CMC-coo0biieHuit
(MHTEerpalus ¢ MOYTOBBIMU U TejerpadHbIMU
cepBHMCaMU, a TAaKXe CepBUCOM OllepaTopa co-
TOBOI CBSI3M).

B Tpeteiickom cyne HAII aktuBHO wuc-
MOJB30BAJINCh BO3MOXHOCTh PAaCCMOTPEHMS
CIIOPOB C WCIMOJb30BAaHUEM BUICO-KOH(DE-
PEHII-CBSI3M, 92JIEKTPOHHBIN (0€30yMakHBbI)
JIOKYMEHTOOOOPOT, 3JICKTPOHHAs1 I1i(poBas
noanvch u Ap. IlpruMeHeHue MHHOBALMIA MO-
3BOJILJIO CHU3WUTHb CPOK pPacCMOTpPEHMs nefia
10 28 AHEel M yCTaHOBUTb MUHMMAJIbHBIN pa3-
Mep TpeTeiickoro coopa — 15 Teic. pyo. He Tosb-
KO MCTUBI, HO M OTBETYMKHU TOATBEPXKAAIH,
YTO TIOJYYEeHUE U3BEIICHUI 10 3JeKTPOHHOM
noute 1 B CMC ynobHee, yeM MOYTOBOW WU
KypbepCKOii cry>k001i. Takke 4acTo MCIOJIb30-
BaJicsl BJCKTPOHHBIN JOKYMEHTOOOOPOT 4yepes
ACTPA.

KonuyecTBo 0TKa30B B BblAaue UCIIOJIHU-
TeJbHBIX JIUCTOB U OTMEH pPEeIlIeHUl COCTABIISI-
Jo MeHee 1% OT 0011ero yuciaa paccCMOTPEH-
HBIX JIe]1.

B xavecTBe nesTeIBHOCTH, HAITPaBIEHHOMN
Ha pa3BUTHE apOUTpaxka, Mbl YITOMSIHYJIU MHO-
rOYUCJICHHBIE KOH(EPEHIIMM W CEMMHAapHI,
a Takoke MyOJIMKaIMyu COTPYTHUKOB.

Bcs ata nuHpopmalius 0blTa mpeacTaBieHa
B BuIe Oykiteta Ha coBeTe 10 HOs10pst 2017 rona.

CKo/1bKO 8pemeHU 3aHs1/1a N0020MOo8KAd OOKYMeH-
mos 018 nodayu?

M. B. Mopo3oB: B 3TOM TrOay MBI YyXKe
7 (!) pa3 obOpamanuch 3a paspemieHueMm. Oc-
HOBHOI MaKeT TOKYMEHTOB ObLI coOpaH OoJiee
MOJIyTOpa JIET Ha3aj, ero MOAroTOBKa 3aHsiia
OKOJIO TPEX MECSILIEB.

E. B. CutkapeBa: Ha 3TOT Bopoc 10CTaTOYHO
CJIOKHO OTBETUTD: JOKYMEHTHI HEOJTHOKPATHO
BO3Bpallav, UX MPUXOAUIOCH 10padaThIBATh,
YUUTHIBAasi BCE HOBBIC BBbIABUTAaeMble TpPeOO-
BaHus. B 1ieomM maHHas paborta He ObLia Jier-
KOM, MOCKOJbKY apOUTpHI, NaBIIUE corjacue



Ha BKJIIOUEHME B CITUMCOK, ObLIM U3 pa3HbIX pe-
rmoHoB Poccun.

Kak npoxoouno paccmompeHue sawel 3as6Ku
8 MuHocme?

M. B. Mopo3oB: Camo 3acegaHle cOBeTa Mpo-
1IUI0O B HOpPMAaJibHOU paboueil 0OCTaHOBKE,
3/eCh Y HAC HapekKaHuii HeT. MBI Bce paccka-
3aJIM, OTBETUJIM Ha Bompockl. OCHOBHAS TPO-
OJieMa cocTosila B TOM, YTO O BBISIBIEHHBIX
HelocTaTKax B TIOKYMEHTaX HaM HUKTO 10 Ha-
yaja 3aceJaHMsl He cOoOILIWI, MHGOPMalLINH,
pacrpocTpaHeHHON Cpeau YJeHOB COBeTa,
MbI ToXe He Buneau. COOTBETCTBEHHO, U 1aTh
nosicHeHusI He Moriii. Ha Moii B3rjisia, daeHbl
coBeTa ObLIM BBeleHbI MMHIOCTOM B 3a0y-
KJIeHWE: OHM ObLIM YBEPEHBI B HATMYUU TaKUX
HEJIOCTaTKOB, YTO U MIPEIOIPEACINUIIO PelIeHE
00 oTKa3e.

E. B. Curtkapesa: C Hallieli TOYKU 3pEHUSI, Tpe-
0OBaHMSI, KOTOPbIE MPEAbSIBISAINCH K 0POpM-
JICHWIO TIakeTa JOKYMEHTOB, ObUIM 4Ype3Mep-
HbiMU. MHBIe He ObUIM HUYEM OOOCHOBAHBI,
Kak, HalpuMep, HeOOXOIMMOCTh COOTBETCTBUS
nHbOopMalu 0 MecTe paboThl, yKa3aHHOU ap-
OUTpOM B aHKeTe, MH(pOpMaIIMK Ha caiiTe op-
raHu3auvu. B pesynbraTe TOKYMEHTBI, KOTO-
phle ObLIY TIpeaocTaBiaeHsbl B anpese 2017 roaa,
paccMaTpUBaIMCh Ha COBETE TOJIBKO B HOsIOpe.

Kakosbl 6biu npuyuHbl 0mkKasa e pekoMeHoayuu
0 pezucmpauuu sawezo MJAY?

M. D. Mopo3os: OpuiranbHble TPUIUHBI OT-
Kaza (MOTMBHMPOBAHHBIE) 10 HAC TOBEACHBI TaK
U He Obutu. YjeHaMm coBeTa pacchbulialoch MH-
(bopmaloHHOE MUCHMO O HEAOCTAaTKaX 3asiBU-
Tessl, HO HaM ero cofiep:kKaHue CTaJlo U3BECTHO
JIMIIB TIocie 3aceaanusi. Eciu roBoputh Kpar-
KO, TO HEIOCTAaTKOB OBLIO YKa3aHO TPU: ILJIO-
Xasl pemyTanus, KoTopas IKOObI IMOATBEPKAa-
Jlach TE€M, YTO TOCCY/Abl OTKA3bIBaIu B BbIIaye
WCTIOJIHUTEILHOTO JIMCTA TI0 HAIIUM pelIeHU-
sIM, He3aKOHHas pekyiama ad hoc Kak MpU3bIB
K CKPBITOMY aJIMUHUCTPUPOBAHUIO, a TaKXKe
HemocTaTKu B Hammx [1paBuiax apouTpaxa.

CraBUTb HaM B BMHY OTKa3 B BbIJaue
HUCITOJTHUTEILHOTO JIUCTA IO OZHOMY M3 ThI-
CsI4 pacCMOTPEHHBIX Je] U JIe]aTh Ha 3TOM OC-
HOBaHWM BBIBOJ 00 OTCYTCTBUHU Y TPETEHCKOTO
cyla peryTaunu B KopHe HeBepHo. [1pu TakoM
Moaxo[e pernyranreil He o0JamalT HU Tocy-
JIapCTBEHHBIC CYIbU, PEIICHMUsI KOTOPHBIX TOXKE
3a4acTyl0 OTMEHSIOTCS, HU caM MUHIOCT, 10~
CKOJIBKY €0 pelIeHUs W aKThl TAaKXKe ITPU3Ha-
BaJIMCH B CyIe HE3aKOHHBIMH.

B myHKkTe 0 mpu3bIBax K IponaraHie ap-
outpaxa ad hoc MUHIOCT SIBHO MCKa3WJ WH-
(opmalrio: Ha MOMEHT COCTaBJEHUST CIIPABKU
0 HalllMX HapyLIeHWSX 3aKOH eIlle He 3ampe-
1aj Takylo pekjiamy. A Halll Te3UC O TOM, 4TO
CTOPOHBI CaMM JIOJKHBI BBIOpATh, KTO M B Ka-
KOM ITOpsIIKe OyIeT paccMaTpUBaTh CITOP, BPSIII
JIM MOXKHO CUMTATH ITPU3BIBOM K CKPBITOMY aJl-
MUHUCTPUPOBAHMIO.

E. B. Curkapesa: OpunmasbHno AHO «HAII»
OoTKa3 He moJjiydywaa. Hamm nokymeHTsl 1 ge-
kabpss 2017 roma ObuUIM mepemaHbl MMHIO-
crom B Anmapar [IpaButensctBa P®D. B uione
2019 roma 6ymaru ObUIM BO3BpallleHbl B COOT-
BeTCcTBMU C U. 2 cT. 3 denepanbHOTO 3aKOHA OT 27
nmekabpst 2018 roga Ne 531-D3 «O BHeceHUU
nsMeHeHuit B ®enepaibHblil 3aKoH “O06 apou-
Tpaxe (TpeTeiickoM pa3zoupartesbcTBe) B Poc-
cuiickoii @enepaunn” u DenepalbHBINA 3a-
KoH “O pexname”». [Ipu 3ToM yKa3aHO, 4TO
xapaktep nestenbHocth AHO He mo3BosseT
00ecTeunTh BBICOKUI YpPOBEHb OpraHM3allvu
nestenbHocTH T1JIAY B cmy adpdunmposaH-
Hoctu [IIHAY npu AHO u omHOro M3 MCT-
1I0B, 2 KpOME TOTO, IMpeACTaBJIeHHbIEC MpaBU-
Jla He COOTBETCTBYIOT (peiepaibHOMY 3aKOHY.
MBI MOXEM TOJBKO MpeAarosaraTb, 4To MMe-
eTCcsl B BUIY, TIOCKOJBKY TIPU PacCMOTPEHUU
HMCKOBBIX 3asiBJICHUII KOHMJIMKTa WHTEPECOB
HUKOTAA He ObLIO, 3TO 00CYKIaJIOCh HA COBETE,
1 COMHEHUSI ObLIIN Pa3BesIHBI, a BOMPOC O Hapy-
IIEHUSIX B PpaBUJIaX Ha COBETE BOOOIIIE HE MO/~
HUMAJICH.
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M. O. Mopo3os: { ee cuuTaro NpUHIUITHAATIb-
HO yuiepOHoii. PellleHre O TaKUM BOIPOCaM,
Kak peryTamusi, MOXHO TPUHMMATh TOJIBKO
Mocjae OYHOTO OOCYXIACHUSI WiIeHAaMU COBE-
Ta. MMeBillee MecTO 3a04HOE TOJIOCOBaHUE,
1O CYTH, JETUTUMUPYET MPUHSATHUE MPOU3BOJIb-
HOTO pellleHus JUIaMU, He O00JagaloluMu
JOCTOBEPHOW M JTOCTATOYHOI WHDOpMaIu-
eil. A TMpOrojiocoBaBIlIMe 3a0YHO MOJYIUTIU
WCKaXEeHHYI0 WHpopMaluioo ot MuHiocTa
M UCXOAWIN U3 ero pekomeHaauuu. [omyauthb
KOMMEHTApHUU MO 3TUM BOIPOCAM WICHBI CO-
BeTa He MomIM. Paszymeercsi, uCIOIb30BaHUE
JBOWMHBIX CTAHAAPTOB TPU OLIEHKE peIyTaiuu
u Bo3MoxkHoctelr TTAY 1mo3BojisseT NpuHSTH
J000¢ perieHrue, KOTopoe OyIeT BHEITHE COOT-
BETCTBOBATh 3aKOHY.

E. B. CurkapeBa: OueHb Xajib, HO TpOILENY-
pa He OTBeYaeT TPeOOBAHUSIM IPO3PAYHOCTU
W COCTSI3aTeNIbBHOCTH. DTO TeM 0oJiee CTpaH-
HO, YTO YYaCTHUKaMM C OOEMX CTOPOH SIBJISI-
IOTCSI BBICOKOKBJIM(UIIMPOBAHHbBIE IOPUCTHI.
3asBUTENIO0 HE HaIpPaBIISIETCSl CIPaBKa IO €ro
BOTIPOCY, a 3HAYUT, HET BO3MOXHOCTHU TTO/ATO-
TOBUTbH BO3PaXEHMST WJIN MOSICHEHUS IO COBe-
Ta. B Takux ycJIOBMSIX 3a04HOE TOJOCOBAHUE
10 OOCYXX/I€HUST HAa COBETE BBITJISIIUT 1O MEHb-
el Mepe crpaHHo. Bo BpeMsi 0OCyXaeHMs
TIPEACTABUTEINIO 3asIBUTENSI TAETCSI OYEHb MaJIO
BpPEMEHU JUISl BBICTYILJIEHUS] M OTBETOB Ha BO-
npockl. Cpa3y mocsie BBICTYIJIEHHST €TO yAa-
JSIIOT M3 3aj1a, PEKOMEHIAIUsI COBETa A0 €ro
CBEIleHUS He ToBOAUTCS. Eciu nmpoBoauTh ma-
pajutesn naxe ¢ cylaeOHbIM 3acefaHueM, Mpo-
1ie1ypa B COBETE SIBHO MPOUTPHIBAET.

CnpaBka, KoTopasi TOTOBUTCSI K 3acena-
HUIO COBETAa, HE HAMPABISIETCS 3asiBUTEIIO.
bonee Toro, ykazaHHas B Heil MHbOpMaLMs
HE O3BYYMBAETCS Ha COBETE. Y 3asBUTENSI HET
BO3MOXXHOCTH MOJATOTOBUTHh MOTUBUPOBAHHBIN
OTBET, KOTOPBI MPU HOPMAJIBHOM Pa3BUTUU
COOBITUIA JOJDKEH OBITh 3a01arOBPEMEHHO Ha-
TIpaBJIEH YJEHAM COBETa JUTS O3HAKOMJIEHUST —
TeM 0oJiee UTO MHOTHE ToJIoCyIoT 3apaHee. Kak
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BUIUM, I/IH(I)OI_')MEIHI/IFIJ MN3JI02KCHHAas B CIIpaBKE,
He coo0l11aeTcs 3asiBUTENIO U ITO32KE€, 1aXKE €CJIN
YKa3aHHLIC B Hell 00CTOoSITeIbCTBA MOCITYXKMNJIN
OCHOBaHUEM IJId OTpI/IHaTeJTI)HOVI pPEKOMEHIAa-
oO1Hr COBETA.

Kak ebl oueHusaeme koMnemeHmMHoOCMb Ys1€HO8
cosema 8 eonpocax apbumpaxca?

M. D. Mopo3sos: Eciu paccmaTpuBaTh Nepco-
HaJIBHBIN COCTaB, TO U 3leCh MPoOJeM XBaTa-
eT. He roTtoB ocnapuBath npodeccuoHaabHbIe
3HAHUS YJIEHOB COBETa, HO JUIIa, MMEIoIIre
npeacTraBieHue o0 apOUTpaxke, COCTABISIOT
B HEM MEHBbIIIEe OJTHOM TATOM. B ntore peieHue
BOIpoca O TMNpodecCUOHATbHOM pernyTaiun
3asBUTENISI TIPUHUMAETCS JIIOABMU, KOTOpPbIE
00 apOuTpaxke 3HaIT BeCchbMa ITOBEPXHOCTHO.
Kpome Toro, crmmcok ujeHOB (opmupyercs
caMUM MUHIOCTOM M3 YMCJIa JIMII, C KOTOPbI-
MM Y HETO IaBHUE XOpolliue oTHolneHus. Hey-
JUBUTEIBHO, YTO 3TU JIIOIU TIPUCTYITUBAIOTCS
K mo3uiuyu MUHIOCTA, He UMesl CBOEH TOYKU
3peHUsI 1O JaHHOMY BOITPOCY: €CJIM MUHUCTEP-
CTBO TOBOPHUT, YTO OpraHU3alMsI-3asIBUTEIIb
He 00J1aaeT JOCTaTOYHOM pemyTaiueid, To 3a-
YeM MITH MPOTUB HETo, C/IU Tebe camMmoMy 3Ta
cdepa majo u3BecTHa?

OTka3z B BblIaue paspelieHus He ObUI
JUISE MEHSI HEOXWIAHHOCTBIO, HO S HE OXMU-
JlaJl TaKOrO IIMHM3Ma B MCIOJb30BAHUM 3aKO-
Ha. B ciayyae Cubupckoro TpeTeiicKkoro cyaa
(1 MeHs JIMYHO) HaJIMuue TpodecCuoHaIb-
HOI peryTauuu ObUIO OYEBUAHO JIIOOOMY,
KTO 3aHMMaeTcs apoutpaxem. OmHako Mu-
HIOCT MHOTOKPAaTHO YTBEPXKIAeT, UTO OHA OT-
CYTCTBYET, 1a’ke He MbITasicb 000CHOBATh CBOIO
nosunuio. [ToatoMy s cobuparoch OCIOPUTH
0TKa3 B BbIJaye paspenieHus B cyne. Ecau mo-
HagoouTcs, oopalrych U B KOHCTUTYLMOHHBI
CyII.

E. B. CurkapeBa: B KOMIIETEeHTHOCTH WICHOB
COBETa COMHEBaTbcsl He mpuxoautcsd. OnHa-
KO MOT'YT BO3HUKHYTbH BOIPOCHI B CBSI3U C KOH-
(bTUKTOM MHTEPECOB OTAEIbHBIX YJIEHOB CO-
BeTa WJIM XK€ aIMUHUCTPATUBHBIM BIUSHUEM.
Kpome Toro, cimoxwioch BHeYaTieHWE, YTO



€CTb MPOOJIEMBI C 03HAKOMJIEHUEM YJIEHOB CO-
BeTa c TOKyMEHTaMHU 3asBuUTeNs1. Tak, Ha coBeTe
HECKOJIBKO pa3 3By4asin BOMPOCHI 00 yUpeauTe-
asx AHO «HAIT», o ¢mHaHCHUpOBaHUY HallIei
JEeATeIbHOCTA — MPUXOANUIOCH 1aBaTh MOsSICHE-
HUS, XOTsd 3Ta WHMOpMalMs ObUla MOAPOOHO
W3JI0KEHA B 3as1BKE.

[MnaHupyeme nu bl No0asamo 3asieky HA yupexicoe-
Hue 1/1AY eHosb?

M. 3O. Mopo3os: IloBTOpHO O0OpaTUTHCS
3a paspelleHueM $ M3HAYaJlbHO TLJIaHUPOBAJ
— OTKOPPEKTHMPOBAaB HEKOTOPBIE JOKYMEH-
Thl W yAeJuB OoJblliee BHUMaHUe 0OOCHOBaA-
HUIO peryTaluyd U MaciuTaboB JAesTeIbHOCTH.
OnHako paccMoTpeHue 3asiBKu PAA moka3zaio:
TO, KaK 0(OpMJIEHBI JOKYMEHTHI U UTO COOOI
MpEeACTaBISIET 3asiBUTEb, O0COOOro 3HAYCHMUS
He umMmeeT. Pemyraumsi m macmrtab AesiTenb-
HocTu PAA OblM elle 6ojiee OYEBUAHBI, YeM
B MOEM cCJIyyae, HO M 3TO HU K YeMy He MpuBe-
Jo. [Monyyaercsi, KOPpeKTUPOBKA TOKYMEHTOB
He TIOBJIMSIECT Ha BblAauy paspeineHus. Hepax-
HO, Kak odopMJieHbl OyMaru, — BaXkHa JUIIb
BOJIT MUHIOCTa: XOUeT MUHUCTEPCTBO BbHIIATH
3asIBUTEITIO pa3pelleHne Ui HeT.

IMocne oTkaza coTpyaHUK MuHIOCTa OT-
MpaBUJI MHE BMECTE ¢ HAIIMMU OyMaramu JucK
¢ TOKYMEHTaMu Jpyroro 3asgButesiss — Criop-
TUBHOTO apOuTpaxkHoro cymaa nipu Oaum-
nuiickoM komutete Poccuu, KOTOphIi mmomy-
yua paspelreHue. Bor rae nerko nmpocieauTtb
JBOWMHBIC CTAHIAPTHI: MEHSI C TAKMMU JOKYMEH -
TaMM, KOTOPHIE MPEACTaBUI CIIOPTUBHBIN Tpe-
TeCKUIi cyl, B TeUeHUE ToJa BOOOILe HEe TOMy-
CKaJiu JI0 COBeTa, BHOBbL M BHOBb OTIIPABJIss BCE
nepeaesbiBaTb. MUHIOCT YKa3bIBaJl, YTO MHAUE
oopMisiThL OyMaru Hesb3sd. A B ciydyae Criop-
TUBHOTO apOUTpaxka — MOXHO!

Eme Oosee mpumevaTesieH  ITOAXOM
K OIIEHKEe pernyTaluu UM MacliTaboB JesTeb-
HocTH 3TOTO 3asiBuUTeNsA. C TOUKM 3peHUsT 00b-
eKTUBHBIX TIOKa3aTejeil eIMHCTBEHHOE, Yero
He ObUIO B HallleM TaKeTe JOKYMEHTOB, — 3TO
M1CEM OT TOCOPraHoB B MoaaepKKy Crudupcko-
ro Tpereiickoro cyiga. A CropTUBHBIN apOu-
Tpax — MPU TTOJTHOM OTCYTCTBUU AESITETbHOCTU

B 00J1aCTU apOUTpaxKa U OTCYTCTBUU JOXOI0B —
ObUT MpU3HaH MUHIOCTOM MMEIOIIUM peryTa-
LU0 M HEOOXOAMMBIN MaciiTad AesTeIbHOCTH.
BbIBoa oueBHIEH: CKOJBKO HU JIEMOHCTPUPYIA
CBOU YCIIEXU, TIPU IBOWHBIX CTaHIapTax Ha pe-
3yJIbTaTe 3TO HE OTpa3uTcs. [ToaTomy 51 10XKIyCh
OKOHYaHUS CyIeOHBIX TPOLIECCOB 1 TOTAA MPU-
MY pEIIeHNE O TAUTbHENIINX IeHCTBULX.

E. B. Cutkapesa: K coxaneHuio, B HacTosIee
BpeMsl Takasl 3asiBKa HE TIPUHECET IOJIOXM-
TEJIbHOTO pe3yibrata. bojiee Toro, mocKoJbKy
10 TIEPBOI 3asiBKE, paCCMOTPEHHOI Ha COBETE
10 Hos16pst 2017 roma W MOJIyYMBIIEH OTpHU-
LaTeJIbHYI0 PEKOMEHIAIlUI0 COBETa, paclo-
psokenue IlpaButenbctBa PD Tak um He ObLIO
npuHaTo, B AHO «HAII» Obuin mpoBeaeHbI
COOTBETCTBYIOIIIME MEPOIPUSATUS U MOATOTOB-
JIEH MaKeT JOKYMEHTOB B OTHOIIIEHUU IPYTOTo
TTJIAY. Bce 6ymaru 6bU1M TiepeaHbl B MUHIOCT
B aBrycte 2018 roma — 1 Bo3BpallleHbI 0e3 pac-
CMOTPEHUS, XOTs TakKasl Mpoleaypa He Tpe-
YCMOTpPEHA 3aKOHOAATEILCTBOM.

XoueTcsl BEpUTh, UYTO CUTYaLIUsI U3MEHUT-
cd, 1 3aKoH «O0 apouTpaxke (TpeTeiicKom pas-
OupaTenbCTBE)» OyIeT NEeCTBOBATh B AyXe ap-
ouTpaxa.
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[NAMATIN APBUTPA

TAMAPbLI EBFEHLEBHbLI AEOBOW

[Ipedcmasasem Hawum yumamensam coKpaweHHoe neperoxcerue sudeounmepevio’ Braoumupa Xeanes
¢ Tamapoii Eseenvesnoii Abosoii om 12 gpespans 2017 eoda, pasmeuwiennoeo Ha kaunanre PAA 6 YouTube.

JlumepamypHoe pedakmuposaHue: TamvbsiHa Jlesuukas
TpaHckpunuyus u 6uozpaguueckas cnpaska: AHacmacus KoHosasnosa, cmyoeHmka MITMMO MW/l PO
[pumeuarus u kommeHmapuu: Imumputi Apmioxos

lo0vlI xcu3Hu:
1927-2019

Mecmo poxicoeHus: 2. Cymbl
YkpauHckol CCP

CeMb4
CuiH EszeHuti Abos (pod. 1955) - poccutickuli #cypHanucm-mencoy-
HAapoOHUK, ebinycKHUK MITMIMQO, 3amecmumenb 2eHepanbHoO20 Ou-
pekmopa «Poccutlickol 2zazemol»

O6pa3oBaHue
B 1949 200y okoHuuna MockoscKkuli topuduyeckuli uHcmumym
(HbiHe Mockosckuli 2ocydapcmeeHHbIli  opuduyeckuli yHusepcu-
mem um. O. E. KymaguHa, MI'HOA)

Pab6oTa n ocHoBHble TpyAbl:

HayuHasa deamenvHocmo (6oaee 150 HayuHbix mpyoos):

e omeemcmeeHHbIli pedakmop u coaemop KommeHmapus K
IpaxcoaHckomy kodekcy Poccutickoli ®edepauyuu (8 HECKO/MbKUX
momax u Heckosbkux uzoaHusx ¢ 2003 no 2011 200);

e Kk 80-nemuemy robunero Tamapel EezeHbesHbl bblaU U30dHbI ee
«M36paHHbie mpyobl» (M.: Cmamym, 2007), kyda 8owislu MOHO-
2pacpuu «OxpaHa xo3alicmeeHHbIX npas npeonpusmuti» (1975)
u «ApbumpaxcHoili npouecc 8 CCCP» (1986);

e yyacmeoseasa e paspabomke ApbumpaicHoz0 nPoueccyasbHo-
20 kodekca P® u MpamoaHcKoz0 npoyeccyasnbHozo0 Kooekca PO
(2002);

e asmop psidoa cmameli 8 napazpace «FOpuduueckue auya» 'K
P®; npuHuMana yuacmue 8 noozomoske 3akoHos «O npou3eo0-
cmeeHHbIX Koonepamusax» (1996) u «O nompebumenvckoli Ko-
onepauuu (nompebumesbCKux obuecmeax, ux cot3sax) e Poc-
cutickoli ®edepayuu» (1992).

LURL: https.//www.youtube.com/watch v=nDD7Aayyb4M (30ecb u dasee npumeuanus pedakmopa,).

42 | Arbitration.ru



https://youtu.be/nDD7Aayyb4M
https://www.youtube.com/watch?v=nDD7Aayyb4M

Mpakmuueckas dessimesibHOCMb:

apbump MKAC npu TN PO, apbump MAK npu TI1I1 (c 2006 200a - 3amecmumens
npeocedamensa MAK npu Tl P®), cyOvs paoa mpemelicKux cyoos, YseH Hay4HO-KOH-
cy/slbmamueHozo cosema Beicuiezo apbumpaxicHozo cyoa PO, usneH skchepmHozo cose-
ma npu Komumeme no npomeiwAeHHOCMU, CMpoumesibCmey, mpaHchopmy u sHepze-
muke locydapcmeeHHoli [Jymbi PO.

lpenodasaHue:

c 1964 200a - mnaowul, 3amem cmapwutli HayyHblli cCOmpyoOHUK, pykosooumesib
2pynnol; ¢ 1993 200a - 3asedyowjasi CEKMoOpPoM 2pancOaHCKoz20 hpasad, 2pancO0aHCKo20
u apbumpaxicHozo npouecca UM PAH;

¢ 1969 no 2009 200 - cmapwuli npenodasamesib, hpogeccop Kagedpbl Me0yHapoo-

B. B. Xsaneli: Kak eac npedcmasums?

T. E. A6osa: [1pencraBnsii kak ecth: AdoBa Ta-
Mapa EBrenbeBHa, TOKTOP IOPUINUYECKUX HAYK,
npodeccop, 3aCayKeHHBIN AesITe]Ib HAyKHU.

C Kakozo 200a 8bl apbump MKAC?

A He momHI0, TTo-MoeMy ¢ 1980-x ronoB. A BOT
apoutp MAK — ¢ 1973 roga. OnHaXnsl po-
deccop, padboTaBiIMii BMecTe co MHOI B MNH-
CTUTYyTe rocygapcTBa u mnpana, SnukoB KoH-
craHTuH KoHcraHTMHOBMY, cipocut: «Tamapa
EBrennseBHa, BbI HEe MOT/IM Obl y Hac B MTTUMO
MOYUTaTh TpaHCHOPTHOE TpaBo? JlekTop yexa-
Jla B KOMaHIMPOBKY B AHIIMIO...» f TOBOpIO:
«41 ke TOJTbKO KeJIE3HOJOPOXKHOE 3HaI0». A OH:
«Hy 1 yuTaiite Xeae3HOI0POKHOE».

Tak g npumina 8 MITMUMO co cBouM xe-
JIE3HOJOPOXHBIM MpaBoM. OcTallbHbIE pasfe-

HO20 YacmHo20 U 2paxcoaHckozo npasa MIMMMO (Y) MU Poccuu.

Me)xayHapopaHble npoueccsl, rae T. E. A6oBa BbicTynana

IKCrnepTomMm no pOCCMﬁCKOMy npaBy
e Archangel Diamond Corporationv. OAO Arkhangelskoje Geologodobychnoe Predpriyatie,
Stockholm district court, T 10141-01, 20 February 2004;
e OAO Arkhangelskoe Geologodobychnoe Predpriyatie v. Archangel Diamond Corporation,
Svea Court of Appeal, T 2277-04, 15 November 2005;
e Gater Assets Limited v. Nak Naftogaz Ukrainiy, High Court of Justice, Queen’s Bench
Division (Commercial Court), 2006 Folio 460, 15 February 2008.

JIBI — MOPCKOE, aBTOMOOMJIbHOE TTPaBO — YUTa-
o apyrue moau. Ho Bckope oHU OTKa3alluCh:
MOCYUTAIU, YTO UM MAJIO TLIATST, — MPUIILIOCH
yuTaTh MHe. [TocTeneHHo s BHUKAIa B MOPCKOE
npaBo. He Tak, Kak s ero usyJana CTyAeHTKOI,
a yXXe 3Ha4YMuTeJbHO Tyoxe. Ho 3To ObLIO yXe
no3aHee, B 1970-¢ roapl.

OnHaxnpbl, B 1973 romy, nmpuxoxy si B MI'1 -
MO, kak Bceraa, YATaTh JEKIIMU — TOTA s yKe
yuTajga M Mo rpaxaaHckomy mporeccy. K. K.
SIlnukoB, K coxXaJeHWIo, 4epe3 JaBa rojua I1o-
cJie TOro, Kak s K HUM mpunuia, ymep. Cep-
reii Huxomnaesuu [Jlebenes. — [lpum. peo.]?
BCIO XXUM3Hb O4eHb ckopbes, yto KoHcTaHTUH
KoHcTantuHoBMY paHo ymep. A motom Cepreii
HukonaeBuu cran 3aBenyioniuM Kadenpoii.
ITpuxoxy Ha paboTy, 1 OH MHe 3asBisieT: «Ta-
Mapa EBreHneBHa, Bac eIMHOMYIIHO BKJIIOUM-

2C. H. Jlebedeg (1934—2016) — 3acayncennniii topucm PD, nowemuwiit npogpeccop MTHUMO, k. 1. H., npedcedamens MAK.
O0un u3 paspabomuuxos Apoumpaxicroeo peenamenma FOHCUTPAJI. PAA cusina ghuavm o Cepeee Hukonaesuue Jlebedese,
URL: https://www.youtube.com/watch ?v=qJPTg Xk2rS.
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MHTEPBbBIO

JU B YUCJIO MOPCKUX apOUTpoB». Sl oTBeualo:
«Cepreii HukonaeBuu, moboiiTech Oora, Ka-
KOl 1 MOPCKOI apOUTp, BBl OBl MEHSI CHavasia
MOKJIaMuMKOM ciaeyianu!» A oH roBoput: «Her,
apoOUTPOM».

Taxk g ctana apoutpom MAK, HO oueHb ObI-
cTpo ocBomyack. [To3xe, pacckaszbiBasi 00 3TOM,
cKazajla, 4To, KOTjJla HauMHaja, Oblla IOHTOMA.
OnuH eXuaHbBINM COTPYIHUK, Mpodeccop, Toraa
CIIPOCUJI: «A 4TO, cefiyac KanmuTaHOM cTayia?»

Bo3uWja K HaMm KapTodeb. Tak Xe U 3JeKTpU-
yecKue TpoBoja: OAHO ceyeHue aenaid B Mo-
ckBe, a Apyroe — B EpeBane. Korma apMmsiHam
HY>KHO OBIJIO C€YeHME MOCKOBCKOE, OHU 3aKa-
3bIBaJIM Kabesb 13 MOCKBBI — y Hac Xe ObLia
Koorepalus 1 crnelyaiusanus. A Korma Mo-
CKBMYAM HYKEH ObLT Kabesab epeBaHCKOro ce-
YeHMUsI, OHM 3aKa3blBalIu y apMsiH. S Bce BpeMst
yIMBIISIIAch: «4YTO 3Ke 3TO 3a TOPTOBJIS Takas?»

Bol kakue-mo cnopbl emecme ¢ Opy2umu
apbumpamu paccmampueanu?
VY Hac ObUIO ABa apbuTpa, MoO-Moemy, Tak ke

«Hert, — roBopto, — 00LIMaHOM».

B MAK 'y sac MHoz0 6bis10 0en?

B coBetckoe Bpemsi — MHoro. bbeuto cornarie-
HUE MEXIY COLMATUCTUYCCKUMU CTpaHaMM,
YTO B CJlydya€ BO3HMKHOBEHUSI MOPCKUX CITO-
POB OHM BCe AOJDKHBI pa3pemiaTtbess B MAK
npu TIIIT CCCP (cHavana 6suta Toprosas na-
Jata, yxe nmotom oHa ctajia TTIIT). A Bce cro-
pbI B ob0acTy BHelHel Toproeiu — B MKAC
(Torma aTo O6buTa BHeNIHeTOproBast apouTpax-
Hasi KOMMUCCUS).

A ¢ KanumaaucmuyeckuMu cmpaHamu 6blu CnOpbl?

Camoe 00JbllIOe KOJUYECTBO CIHOPOB ObLIO
¢ yuactueM «MHroccrpaxa», Mo CTpaxoBaHMUIO.
S momHi10, JIo60aa* 060011 MPAKTUKY COBET-

Kak ceityac nsa. IlpaBaa, 1 He BuUjesia HOBbIE
npaBuia*. A TpeTUil apOUTp U3OMpacs, ecau
JIBa MEXIy COOOI He ToroBapuBaIuCh, OH Ha-
3bIBasics cynepapoutpom. Cepreit HukomnaeBuu
Kak TpeaceaaTeab KOMUCCUM YacTO y4acTBO-
BaJl, ero MHoOro BbiOMpanu. Bein cpenu apou-
TpoB O0epr’ — KPyMHBIN CHEIUATUCT B 00J1a-
CTU MOPCKOTO CTpaXOBaHUS, B OCOOEHHOCTHU
B objactu ob6uieii aBapuu. OH BO3TJIaBJSI
crnelyaibHoe 0I0po, TOXe ObLT CUJIBHO BbIOU-
paemblit apoutp. Ho u Moe yuyactue ObU10 3HaA-
yuTeJbHBIM. BOT Tak u3 MeHs JlebeneB «Mopsi-
Ka» cacial.

CKYIO U HBIHEIIHIO M ckasan MHe: «Tamapa Celiuac wce Hauasnu nosb308ambCsi aH2AUUCKUMU
EBreHbeBHa, ST CMOTpEJI apXUBBI pAHHUX CIO-  (hopMamu 015 3aK/A0UYeHUs1 00208008 MOPCKOLU
POB — BbI XK€ TaM JeIalli TTOJUTUKY». Sl O4eHb hepeso3Ku, yueGHUKAMU aHz/AUlCKUX asmopos.

4YacTo BBICTYIMAJIa B Ka4yeCcTBE apOUTpa.
OcobGeHHO MeHs ToTpsicaiu crophl ¢ Ky-
0011, OHM ObUTM OYEeHb MHTEepecHble. MBI oce-
HBIO U B HavaJjie 3uMbl Bo3uiu Ha KyOy oBolu:
KapTtodenab, MOPKOBb, JyK. A BecHoil Kyba

AHIIMACKMMU TOJB30BAJINCh Obl U B COBET-
CKO€ BpeMsl, ec/ii Obl He OBbLJIO CIBOBCKOTO CO-
IJalleHUsT O TOM, UTO BCE CITOPBI OJKHBI pac-
cmatpuBaThes B CoBerckoM Corose®. YBepsiio,
MOpPCKUe CTpaHbl, HarpuMmep bonrapus, ¢ yno-

3 A. U. Jlobooa, doyenm Kapeopol MencoyHapooH020 YacmHo2o u epaxcoanckoeo npasa um. C. H. Jlebedesa MTHMO.

4 Tamapa Eseenvesna ne owubnace. Jeiicmeumenvro, cocmae apoumpaica u3 08yx apoumpos KaK cocmag no yMOoA4aHuo
3adan n. 2 § 15 Peenamenma MAK om 2017 200a.

3 P. P. Obepe (1896—1977) — omeemcemeennviit pabomuuk Mockoscko-OKkckoeo peuno2o napoxoocmed, 00UH U3 0peaHu3a-
mopoeé nepsoeo npogheccUoHaNbHo20 cor3a padomuuKos 600Ho2o mparcnopma é Mockee ¢ 1917 eody. Coasmop psda knue
N0 NPAKMUKe BHEUHEMOP208020 MOPCK020 NAABAHUL.

¢ 30eco T. E. Abosa noopasymesaem max Hasvieaemyro Mockosckyio koneenuyuro 1972 200a, noOnucanHyro cmpanamu —
yuacmuuyamu Cosema 3KoHomuueckoll zaumonomouiu (COB). Xoms nonodcenus smoil KOHGEHUUU He NPUHYICOANU
CMOPOHbL nepedasams 0eaa HA PAcCMOMPEHUe UMEHHO 8 CO8eMCKULl apoumpaxnc, a Auulb UCKAIOUAAU MeNCOYHAPOOHble
X035LICMBEHHbIE CNOPbL U3 NOOCYOHOCMU HAUUOHAAbHbIM 20cydapcmeenHbim cyoam (4. 1 cm. I koneenyuu) u ycmanaeaueaiu
Komnemenyuio apoumpaxcuvix cyooe npu TITIT ¢ cmpane omeemuuxa (4. 1 cm. I1), na npaxkmuie cmopoHsl 00206apUBANUCH
0 paccmompenuu 0ea coeAdcHO anbmepHamueHoll ducnosuyuu emopoii cmamou — ¢ TITIT «mpemoeil cmpansl — y4acmHuybl
KOHBeHUUL», Mo ecmb 60 Brewnemopeoeoii apoumpaycroil komuccuu (BTAK), npedwecmeennuue MKAC.
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BOJIBCTBMEM XOJAMIU ObI CyauThCA B AHFJ'[I/IIO,

HO HE€ MOI'JIN.

Celiuac MoOHO no0depHcU8aAMb HCEHUUH-
apbumpos. [Todnucwieatomcs cheyuasbHble

aOKYMeHmbI 06 smom. Kak ebl cuumaeme, HYWCHO

Kakoe-mo 0coboe omHoweHue K #eHUWUHAM co
CMOPOHbI apbumpaxcHblx UHcmumyyuti? Beob
8 apbumpaice delicmeumesibHO NOTHO MYMCUUH.

DT0 y HMX Ha 3amnaje, a 3/1eCh MOJHO KEHIIMH.
He cunrato. /Ieno B ToM, 4YTO y HAC HUKTO He 00-
palliajl BHUMaHUsI, MY>KYMHA Thl WJIN KCHILM -
Ha. MBI XXe M3HaYaJbHO HE CaMU MPUXOIUIN
B MAK. brutu Te, KTo npocui. S, Hanmpumep,
He mpocwiach. [lpeaoxunum — corjaacuiachk.
M Bce apyrue Hamm XeHMHB — KabaToBa
Jlena’, bapauna Mapuna®. A ecii MoCMOTPETh
cnucok apoutpoB MAK nu MKAC, TaMm MHoO-
ro xxeHuH. Ho, HaBepHOe, 4ncTo Tpodeccu-
OHAJIbHO KaK0e-TO TMPEUMYIIECTBO Y MYXKUMH
ecTb. Tem OoJsiee Koraa UAET peub O CITopax MeX-
JYHAPOMHBIX, KOTr/Ia MPUMEHSIeTCS MHOCTPaH-
HOe MpaBo. 37eCh Y MYXXYMH OYKOB OOJIBIIIE.
Tak cknagwiBatorcs aena. Ho g cMotpro, Kaba-
ToBYy, bapnuHy Bce paBHO Ha3HAuYalOT IMpeAce-
JaTEISIMU.

Ecmb e cmamucmuka: no 6oabwium
MeucOyHapoOHbIM 0es1aM Yemblipe NMblx -
MYNICYUHbI-apbumpbl.

O6paTy BHUMaHUE Ha 3TaXXW BJIACTU: KTO TaM
B OCHOBHOM?

‘Towce MyMCUYUHbI.

Ceityac, KCTaTH, KEHILWH CTAJIO MOOOJIbIIIE.

[louemy?

Peiraror keHCKUii BOMPOC, MOXKET OBITh.
A MoOXeT, To JgOoCTOMHCTBaM. Bce paB-
HOo MyxuuHbl. [IpaBma, ceityac B BepxoBHOM
cyle ToXe Macca XEHIIMH. A paHbllle B pali-
OHHBIX CyJaX ObLIO TOJHO JXKEHIIWH, B TOPOJI-
CKUX — YyXe WAeT OajlaHC, a B cylax BBIIIIE,

B BepxoBHOM, B OCHOBHOM MYXYMHBI.
N B BAC TOXe MyxXkuuHbl. IToTOM TOJBKO
CTajJ0 MHOTO XEHIIWH, HO BCE PaBHO MYyX-
YUH OOJBIIMHCTBO.

Smo xopowio uau naoxo?

OTO HU XOPOILLIO, HU TJI0X0. JIMCKpUMUHALIMU
3leCh HeT, 2TOo Ha 3amaje AUCKPUMUHALMS,
HE CMOTpsI Ha BCE MX paBHOMpaBUE — MOXET,
n3-3a ux pemunusma. 4 xe on1a B Komurere
COBETCKMX KEHILIMWH, 1 3Hal0 BCE UX OpPraHu-
3auuy. MoXeT, T03TOMY /10 CUX IOp MpoodJe-
Ma XeHIIUH — O0oJbHO# Bompoc. He 3a cuer
JIUCKPUMUHALIMU, HET.

Lonzo ebi 6bi1u 8 Komumeme cosemckux J‘rCeHLuUH?

JHouro, HO B pa3HbIX cTaTycax. BHavase s Oblia
MPOCTO B aKTWBE — HAC MPUBJICKAIN IS yda-
CTHST B MEPOITPUSITASIX WJIM JIJISI OTBETOB Ha BO-
MIPOCHI MHOCTPAHIIEB. A TTOTOM MHE ITO3BOHWIIN,
ckaszanu: «Tamapa EBreHbeBHA, BaC KOONITUPO-
BaJIM B WiIeHBI KOMUTETa». Tak s y3Haja, 4To
s 4ieH KomuTtera. Ho y MeHsT Takoil XXU3HEH-
HBII TIPUHLIMIT: S Belb HUKYyIA He Jie3y. MHe
npemiaraior — g 6epy. S ckazana: «Xopollo,
crmacu6o». Ilocnae 3TOro s cTajia OYeHb 4acTo
e3IUTh 3a TPaHWUILY, B aKTHBE PEIKO €3IMJIa.
V Hac 6b1a keHmuHa, OpJioBa, 3aHUMAaJIach
CeMeWHBIM IIpaBOM, KpacaBulia, YMHHUIIA, pa-
botana B cekperapuare HiopHOeprckoro mpo-
lecca, OblIa 3aMmpenacenareiss KOMMUTETa.
OnHax bl roBopUT: «TaMapa, mpre3kaloT aMe-
PUMKaHKH, Y HUX MHOTO BOIIPOCOB IT0 CEMEIHO-
My TIpaBy. S xo4y, 4TOOBI THI TIOIIJIa OTBEYATh
Ha BOIIPOCKI». f To1171a, a TOTOM MHE CKa3aJjIu:
«Tamapa EBreHbeBHa, MOXHO MBI OymeM Bac
npuriamaTh 1 gaabiie?»

Kakue sonpocwl eam 3adasanu?

ITo cemeitHomy nipaBy: MoxkHO i B CCCP ychI-
HOBJISITh AETei, eCTh I paBHOIPABUE MYKYNH
U XEHIIUH B CeMbe, MPO B3aMMOOTHOIICHUS
JIeTeit u poauTesieit, po OpayHbIX U BHEOpay-

"E. B. Kabamoesa — npogheccop kagpedpot mexucdyHapoOHo2o yacmuozo u epaxcoanckozo npasa um. C. H. Jlebedeea MTHMO,

apoump MKAC npu TIIII PD.

$M. II. bapouna — npogeccop kagpedpvr MencOyHapooHo20 YACMHO20 NPABA MeNCOYHAPOOHO-NPABOBO20 (paKyabmema
BABT, apoump mpemeiickoeo cyda «lasnpoma» ¢ 1996—2003 2odax.
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HBIX JeTeil. DJIeMeHTapHble BEIM, OCOOEH-
HO TMPO YCHIHOBJIEHUE: MOTYT JIU MHOCTPAHLIBI
y Hac YyChIHOBIATHL? BoT mocjie 3T0oro MeHs
U CTajIy MPUIIALIATh B aKTHUB. A TTIOTOM 3a MOU
3aCJyTH CAeIaIA WICHOM KOMUTETA.

Koz0a ebl e30unu 3a 2paHuyy Kak ynedH Komumema
CO8EMCKUX MeHUWUH, KaKue 8onpocsl pewanu?

Mpbl He peliaayd BOIMPOCHI, Mbl CTPEMWJIUCH
YCTaHOBUTH KOHTaKThl. MBI 001IIa/IMCh: Ha 3a-
Majie CyllecTBOBaja Macca >KEHCKUX OpraHM-
3alMii, a y Hac ux ObL1o ABe — KomuTeT co-
BeTCKUX XeHIIMH U Col03 J1eMOKpPaTUIECKUX
opuctoB. Ilotom Onaromapsi TepemkoBoit’
y Hac TOSBUJMCH COBETHI IO peCIyOauKam,
KpasiM, obsactaM. Ho B MeXmyHapomaHBbIX fe-
Jax ObLIM TOJBKO JBE OpTraHU3alMh, B OC-
HOBHOM Hama. Mbl €3AUIM; KOrna TpyInamMmu
— OBLJIO TIpoIIle, KOTAAa B COCTaBe Jeeraluyl —
OBLIO CI0XHEEe OTBeUaTh Ha BOIMPOCHI: OHU 3a-
naBauch B J100. Hago ObUIO OTBETUTH AUTLIO-
MaTtuuHo. bblia yacTh, KoTopasi UM, Ha 3araje,
TMOHPABUTCS, U YaCTh, KOTOPAsi HE TTOHPABUTCHL.

Hanpumep?

Hanpumep, moyeMy HalllMM >KEHILWMHAM 3a-
npeleHo paboTaTh Ha TSDKEJNbIX pabdoTax.
XKeHiuHa wmmeer mpaBo BbLIOOpa, XOueT —
MYCTb paboTaeT. A y Hac MIPUHLIMII APYTOii: XOThb
U OBLIU PEKOPJACMEHKHU Ha TPaKTOpPE, HO MMOTOM
BBISICHUJIOCH, YTO TPAKTOP OYEHb CUJIbHO BJIM-
sieT Ha IeTOpOoXIeHue. B 11axTe Toxe 4pe3Bbl-
yaliHO TsKenast paboTa, KOTopasi oTpaxkaeTcs
Ha 3I0pOBbE KEHIIWH W WX TJaBHOW (PyHK-
LMU. A HEKOTOpbIie, HA0OOPOT, TOBOPUIN: «/la,
MbI BUJEIM Balle “paBHOMNpaBue”, KaK Yy Bac
IITIaJIbl 3KEHITWHBI YKJIaabIBaoT». Sl oTBeyasa:
«Jla, 2TO TUIOXO, HO 3[eCh BBICOKOOTLIAuMBa-

eMBIil TPy, XKEHIIWHBI UAYT Ha 3TO. 3alpera
HET, OHU U YKJIaAbIBAIOT».

Bbina nonv3a om makol dessimeabHocmu?
brina. B coBeTckux paMmkax, KOHEYHO, HO ObLa.
K nwam Mmuoro kro mpuesxan. C HWMuoueit
y HaC OBbLJIA XOPOLIME OTHOLIEHUS, C AMEPUKOI
nocioxHee. C apyrumu crpaHamu — ¢ PpaH-
LIMei, HampuMep — TOXKe XOPOoIlre OTHOIIE-
HUSI ObLIN.

Yoasnocwk U Umo-HUbYOb U3MeHUMb

8 pe2ynuposaHuu, 6osbwe NPag #HeHwuHam

npedocmasums?
Ha, Banentune BragmmupoBHe [Teperko-
Boil. — [lpum. ped.| ynaBajioch, HO 51 ceiyac
1 HE BCIIOMHIO, YTO UMEHHO, 3TO ObUIO OYeHb
JIaBHO.

Cmoum nu 803po0umb Makyr opzaHu3ayuro?
Ceityac yxe He Haji0, TOTOMY 4TO TOTa TOJbKO
Komurer coBeTCKUX XEHIIMH MOT OOIIAThCs
10 BOIIPOCcaM, KOTOPbIMU Mbl 3aHUMAJIUCh.

A TI0 TIOBOAY paBHOIpPaBMS >KEHIIWH
g Morja Obl paccka3aTb OYE€Hb WHTEPECHYIO
ucroputo. Kak-to MeHs1 BbI3biBaloT B Coro3
00111eCTB ApYKOBI'" 1 TOBOPSAT: «MBI XOTUM Bac
otnpaBuTh B IIBemuio mo mosoay 8§ Mapra.
Ho MBI BaM 1aauM eliie OJHO 3afaHue — MONTHU
B IIBEACKUII PUKCIAT, TaM €CTh XCHCKHUE KO-
MMCCHU MO KaXJ0u (ppakuuu (3To OBUIO yKe
B 1980-¢ ronsr). Hy>kHO MOroBOpuTh ¢ Tpea-
cefaTeasIMU 3TUX KOMUCCUI, yCTAHOBUTH KOH-
TaKTBI C HUMU».

SI ceMb HE# XonMIa B pUKCAAr, Kak Ha pa-
00Ty, BBITIOJIHSIIA 3a1aHKe. A 10 3TOTO 51 BCTpe-
yajach ¢ OYeHb Pa3HBIMU KEHCKMMM Opra-
HU3aIMsIMU, paccKas3biBajla UM O JKCHIIMHAX

?B. B. Tepewrosa (pod. 1937) — nepeas 6 mupe JceHWUHA-KOCMOHA8M, cogepuiusuias nosem ¢ 1963 eody, lepoit Cosem-
ckoeo Cor3a. Ilomumo dpyeoii noaumuueckoil pabomet, ¢ 1968— 1987 codax éo3enasnsina Komumem cosemckux sceHujuH.
B 1987— 1992 200ax 6vira npedcedamenem npezuduyma Coroza cosemckux oduecmea opyicovl u KyabmypHoll cé:3u ¢ 3apy-
oexcnoimu cmpanamu (CCOI).

19 Coro3 cosemckux obuecme 0pyxcowl u KyabmypHoli cesasu ¢ 3apyoexchovimu cmpanamu (CCOU) — cywecmeosasuiee 0o
1994 200a maccosoe 0bseduteHUe COBEMCKUX 00UeCMBEeHHbIX OPAHUZAUULL, CIABAUUX CBOell Ueabl pa3sumue U YKpenie-
Hue Opysucobl u KyabmypHoeo compydnutecmea Hapodog Cosemckoeo Coroza u 3apybeichvix eocyoapcma. Jlo 1958 eoda —
Bcecorosnoe obuiecmeo kyavsmyphoix cesseli ¢ saepanuyeil (BOKC). Opeanuzayus-npeduecmeennux Poccompydnuuecmea.
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B CCCP, orBeuana Ha Bompochl. Ho obcTos-
TeTbCTBA OBUIM COBCEM WHBIC: Hayajo Iepe-
cTpoiiku. Torma «IepecTpoiika», «IJIaCHOCTb»
— 9TO OBLIM CJIOBA, KOTOPbIE MPOU3HOCUIUCH
BO Bcex cTpaHax. [loaToMy M OTHOIlIeHUE
KO MHE OBLIO JIy4IIle, YeM K APYTUM: 5 Iprexa-
Jla u3 yxe MeHsttomerocsi Coperckoro Coto3a.
MeHs1 XOpolllo MPUHUMAIHU, CHUMAaId MHOTO
Ha ¢orto. i xonuna no gpakiysaM, pa3ropapu-
Basia. Koe-uto MHe ynanoch, KOe-4To He yaa-
Jjochk. Ko MHe ObLII0 OUeHb BHUMATEJIBHO Hallle
nocosbetBo. Torma b. JI. ITaHkuH'! ObLI HAIIUM
nociaom B IlIBennu. Ilepen Tem Kak MHe ye3-
XaTh, aTTallle MO KYJIbType, KOTOPBIA KypH-
poBaJl MOIO padoTy, Mepeaa, YTo MOCoJ Mpu-
r1aliaeT MeHs1 moodeaaTh C HUM U €T0 KEHOM.
A npunna, mocon roBoput: «Tamapa Ebre-
HBbEBHA, MPEXAe YeM 00elaTh, S X04y OTBECTHU
Bac B KOMHATy, rine XpaHsrcs Beiu KosutoH-
taii'?, ocraBmuecs y Hac». [lolnuim B KOMHa-
Ty: TaM BHUCEJO 3asg4be YTO-TO, YTO OHA BHI-
JaBajia 3a XOpOIIW MeX, U ellle YTO-TO OBLIO
UMeHHO OT Hee. CMOTpIO Ha CTOJMK — TaMm
OTPOMHOE KOJMYECTBO KOMMPOBAHHBIX Taser.
«DTO 4TO Takoe?» — CIIpalluBalo. «IJTO BCe,
YTO THCAJIM O BallleM TMPeObIBAHUM 3/1ECh». —
«Tak MHOro?» — «Jla. Bbl MoxXeTe B3STb 3TO
nomoli». — «Co crona KoiutoHTaii?» — «A 1o-
yeMy ObI U HET?»

W TyT g moHsia, 4TO S BHINIOJHUIIA KaKy-
10-TO AUTIIOMATUIECKYIO MUCCHIO.

<..>
Ymo 3Hauum «MyxcuKu coecem ocsaabenu»?
C 3TuM (peMUHU3MOM. Y HUX TaM CTYJ KEH-
IIMHE He Mopai, NmaJibTo He Iomail, YemMoaaH
3a Hee He Hecu. Tak MY>XMK COBCEM OTYJMJICS
oT Bcero atoro. 4 Ha cebe Takoe OaHaXKIbl MC-
neiTaga. Mol xopoluuii, OJIU3KUAN MPUSTETb
— MBI TIOLIJIX C HUM B PECTOpaH, U OH MHE
HE TIOMOTaJl HM CHMMaTh TaJdbTO, HU JAEp-

xkatb. S ckazama emy: «Tbl yero? Y Hac 3TO
He TIpYU3HAaeTCsl, aBail, Benu ceds1 Kak My>KHK».
OH 3acMesicsl, KOHEYHO, TTIOTOM U JBEpb Ma-
IIWHBI MHE OTKPBLI, U BBINTHU U3 MAIIUHbBI T10-
MOL A TO 3TO € JOMOTaTeJIbCTBOM 3HAUMTCS
y HUX.

He 0omozamesnbcmeom. Y HUX n02UKa makas:
ce200HS1 8bl NAsbmMo hodaoume, Mecmo ycmynume,
a 3aempa 0eHez MeHbue 3anaamume. OHU mak
cyumatrom.

Hy a MbI cunTaem no-apyromy.

A noMHH, y HaC amepuKaHKa bvina e oduce Ha

cmaxcupoeke, y Hee 6bla msxcesbili 4eMOOdH.

A UHCMUHKMUBHO NPeds10cu NOMOUb, d OHA CO

3/10CMblo 8bIPEANA CYMKY.
Ho »t0 xe ypomctBo, Bomoms! XKenmmna
€CTb KEHIIMHA, U HUKOTIA MEXAY KEHIIUHOMN
1 MY>KYMHOM HEe MOXET OBITh TTOJIHOTO PaBEH-
cTBa. MyxuuHa cuiibHee. [la naxe Korma Myx-
4yyHa OepeTcsi FOTOBUTH, OH 3TO JieaeT ObICTpee
U JIyylIiie.

Ho nouemy-mo seHWUuHbl 20Mmoesim NOCMOSAHHO.
IToToMy 4TO MY>KUMHBI HE JTIOOST 3TOTO e1aTh.

Celiyac y Moso0excu oyeHb MOOHA mema

apbumpaxica, oHU 8ce xomsim 6bimb apbumpamul.

Bbl Moxceme 0ame pebssmam cosem, Umo HyHCHO

desiamb, Umobbl cmamo apbumpom?
YT1o0OBI cTaTh apOUTPOM, HY>KHO OY€Hb XOPOIIIO
U3YyYUTh TIpakTUKy. CyneOHyo BooOIIe, B Ie-
som. IToTomy uto B apdbuTpaxe, 0coOOEHHO BHY-
TpeHHEeM, a0COIIOTHO OJWHAKOBbBIC Aeia MAYT.
a1 B MEXIYHApPOIHOM TOXE — KOTIIa pOCCHIA-
CKO€ ITPaBo MTPUMEHSIETCS], OMMHAKOBO. 3HAYMT,
HYXXHO M3ydaTh M 3HaTh MpPakKTUKY. PaGoraTthb
B TeX OpraHu3alysax, rae Thl Oyaellb CBI3aH
¢ cynamu. Korma Tedbe OyaeT Xopolllo U3BecTHa
MPaKTUKa BHYTPEHHUX, TOCYIapCTBEHHBIX CY-

g JI. Iankun — nocon CCCP ¢ Illseyuu ¢ 1982—1990 eodax. Bvinycknux ¢akyssmema wcyprasucmuxu MITY
um. M. B. Jlomonocosa. Inaensiii pedakmop «Komcomonvckoii npasdor> 6 1965— 1973 eodax. B 1973— 1982 eodax — nped-
cedamens npasaenus Bcecoroznoeo aczenmcemea no asmopckum npasam (BAAII). C aseycma no nosops 1991 eoda ucnoansn

obs3anHocmu munucmpa unocmpartsix dea CCCP.

24. M. Koaronmaii — cosemckas pesonoyuonepka, gpemunucmia, Hapkom PCOCP. B 1930— 1945 eodax — nocoa CCCP

6 Illleeyuu.
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JIOB, 3TO yXe OyneT KaKOW-TO OIBIT, U HY>KHO
U3y4yaTh TO, YTO IMyOJUKYyeTCS MO apOUTpaxk-
HbIM JeiaM. To ecTb ObITh OCBEIOMJICHHBIM,
a He MPUXOAUTH C 3asBJIECHUEM <«y MEHS Tpu
sI3bIKa M KpacHBIN AUTUIOM». [laxke Ha Tex 00-
JIOXKKax, IJie MeHsSI CHUMaJiu, ObIJI0 HAITMCaHO,
YTO TOJKEH OBITh HE arioM0, a 3HAHMUS.

Ckosnbko s1em 8am 6bis10, K020da 8bl 3auyumusu
ouccepmauuro?

Kanguparckyio — B 24 roma, JOKTOPCKYIO —
B 58.

A nouemy makoli 6osbwoli paspole?

48

DTO oueHb MMHHasA uctopus. Ecim xoport-
KO, K TOMY BPEMEHH $1 YK€ OblIa aBTOPUTETOM
B Halllell IOpUAMYECKON HayKe U TpPaKTHKE.
MeHs Bce XOpOIlo 3HAIU, TPUXOAUIN COBETO-
BaThCs. S ObUTa KAaHIMIATOM HayK, Jaxe He 10-
LICHTOM, a CTapIIMM TpenonasateneM. U cpazy
cTajga mpoceccopoM, KakK TOJBKO 3alllUuTHIA
JoKTopckyto. Sl paborana, paborana u pabdo-
Taja. MeHs Bcerma 3axjecTbiBajla paboTa, KO-
Topasi MHe HpaBuJjach. [lucaia MHOTO, y MeHs
MyOJMKALMiA B T€ TOAbI OBLJIO OYEHBb OOJIBIIIOE
koiuyectBo. Ceifyac ToXe MHOTO, HO He Ha-
cTobKo. YacTo MeHs mpeacTaBisin: «BoicTy-
naet Tamapa EBreHneBHa AOOBa, TOKTOD...»
A rosopio: «<He nokrop». — «Kak He mokTop?»
— «He nokrop». Mnu: «3acinykeHHBbI 1esTeb,
3acayXKE€HHBII IopucT». Sl Bcerma oTBevasa:
«4I He 3acmyXeHHBIN, 1 HapoaHbI». — «[loue-
My HapoAHbIii?» — «IloToMy 4TO MeHsS Hapon
mo0uT». MeHs peraiuv  He BOJIHOBAJM.
Ho y Hac B MHcTuTyTE [rocymapcTtBa U Ipa-
Ba PAH. — Ilpum. ped.] 6b113aMaupekTopa — AH-
npeit Muxaitnosud BacunbeB. M1 BOT OH KO MHe
BCe MOJAXOIMJ U cripaiiuBalt: « bl TouemMy 10K-
TOPCKYIO He nmullelib?» Kormna MeHs1 Ha3Hava-
JIV 3aBeyIOIIEi, PyKOBOAUTEIEM, OH TOBOPWAJ:
«Jla ee He 3aBenyOlIEl U PYKOBOAUTEIEM HAIO
HazHayaTb. HyxXHO, 4yTOOBI OHa cuaena B Ou-
OJIMOTEKe WIM IoMa 3a CTOJIOM UM Mucaia, Mu-
caja, mucaja».

HMHcTutyT rocynapctsa v papa 3amnpariu-
Ba1 y MITMMMO coracue Ha COBMECTUTEb-
cTBO. MHe OTBeTWIIM: «XOPOIIIO, MbI BaM JaJUM

| Arbitration.ru

cornacue. TOAbKO CKaXXWTe, KOTAa Bl Tpei-
CTaBUTE JOKTOPCKYI0?» — «Yepes nmoarogar». —
«MBbI 3anTUIIIEM B TIPOTOKOJIE».

A cena, B3sma cBOM pabOThI, OOHOBU-
Jla UX, mTobaBuia MHOTO HOBOTO, M 3a TOJroaa
y MeHs1 ObUT ToTOB ToM. Ho Hao e ero npuse-
ctu B mopsaok. Kopoue roBops, s mpeacTaBuia
B COBET 3Ty AUCCEPTAllMIO, U MHE Ha3HAYMIU
3allMTy B Havajie (peBpais. S obelnana yepes
MOJIrola HamucaTh AUCCEepTalMio — I HaIlM-
caga. 1 B despase 1986 roma g ee 3amuTh-
Jla. 910 ObUTa AuccepTalydsl Ha TeMy «3alllu-
Ta XO3SMCTBEHHBIX TIPaB IMPOM3BOACTBEHHBIX
U MPOMBIIUIEHHBIX 00beIUHEHU». Ha 3amm-
T€ MOE ObLJI0O MHOTO HApOy, MHOTHE CKa3aJlu:
«BoT 31O OBLTa HacTosIIas 3amuTa». S TOBO-
p1o: «KoHeuno, ¢ Takum omnbiToM! Korga Bo3-
BpalllaelIbcs 3a CTETIEHBIO, MOXHO YK€ XOpO-
110 TIPOBECTH 3aLUTY».



KOLEKC JOBPOCOBECTHOWM MPAKTUKN | OB30P

OBb30P HOBOI'O KOO EKCA
NOBPOCOBECTHOW APBEUTPAXKHOW
[MPAKTUKUN NCITAHCKOI' O
APBUTPAXXHOI'O KJTYBA

Mbut nybaukyem nep8yro uacme mamepuana, NOC8AUEHHO20 OOHOU U3 KPYRHEUWUX apoumpaicHoix |
accoyuayuil UCNAHOA3bIYHO20 MUPA U pazpadbomarHoll Smoil opeanu3ayuell Hopme «<Ma2K020» npaesa.
Yeepenvi, oznakomumoca ¢ Hum Oyoem noae3Ho 6cem, KMO 3aHUMAemcs apoumpaxjicem, 4mooObl
noHamo, Kyoa 0euzicemcsi npoepeccuenas ropududeckas moicav. IlIpodossicenue smoii cmamou —

| 6 caedyrouiem Homepe Arbitration.ru.

[anuHa XXykoea

Bélot Malan & Associés, napmnep, lNapusic,
uneH VicnaHckozo apbumpancHozo Kaybal

Club Espaiol del Arbitraje

KopoTtko o Knyb6e

cnaHckuii apoutpaxubii kiayo (Club Espaiiol del Arbitraje?, CEA; na-

Jee — Kiy0), wiu, Ha Oosiee MPUBBIYHOM IS PYCCKOSI3BIYHOM ITy-

Oonuku s3bIke, McmaHckas apOuTpaxkHasi accouMalusi, ObUT OCHOBaH

B 2005 romy rpynmnoil MCMaHCKUX CIEIUAIMCTOB MEXIYHApOIHOTO ap-
outpaxka. Ha cerogusinamii neds Kiryo BosriasisieT XyaH ®epHaHmec-ApMecTo,
OIVH Y3 JTUAUPYIOIINX UCITAaHCKMX 9KCIIEPTOB MUPOBOTO MacliiTada B chepe ap-
ourpaxa. Lens Kinyba — mpoaBurath apoUTpak B KaUeCcTBE criocoda pa3pelieHus
CIIOPOB, B TOM UHCJIE:

*  pa3BUBaTbh apOUTpaX HAa UCITAHCKOM U TOPTYTaIbCKOM SI3bIKaX WK C MOe-
pO-aMepPUKAHCKOM COCTABISIOIICH;

*  CIYXUTb (popyMOM sl oOMeHa WAESIMU W 3HAHUSIMM Cpenu mpodec-
croHajoB. Hampumep, rpymimna MOJIOIBIX CHEIMAIMCTOB B 00JacTH ap-
outpaxka CEA-40 mpeacTaBisieT Tojoc MEXIyHapOIHOIO COOO0IIecTBa
MOJIO/IBIX CITEIIMAUCTOB B 001aCTH apOUTpaka Ha UCITAHCKOM U TTOPTY-
TaJIbCKOM $SI3bIKaX;

*  COTPYIHWYATbH C CYIbsIMU B U3YYCHUU, PA3BUTUU U TIPUMEHEHUU apOu-
Tpaxa;

I Takoce asmop seasiemcs accouuuposanuvim npogeccopom Bepcaavckoeo ynueepcumema
u Puxcckoil evicuwell wkonvt npasa u unenom Medxcoynapoonoeo apoumpaiicroeo cyoa ICC.
Asmop evipadcaem ocobyro 6aaeodaprocms FOauu [loaskunoii (YP Consulting) 3a nomousp
8 N0020Mo8Ke Mol CIAambl.

2URL: http.//www.cea.clubarbitraje.com/.
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*  COCTaBJIITb PEKOMEHAAIINHU, PYKOBOMASIIINE
yKa3aHWs U IpyTre Mog00HOTo poja T0KY-
MEHTBI O HajulexXallel MpakTUKe B cdepe
apbuTpaxka 1 Meaualuu;

*  TIEpUOIMYECKU OPraHU30BBIBAaTH KOHe-
PEHIINU MO apOUTPaXKy M €XEeTroMHbI KOH-
rpecc Kiyoa.

Ky HacuuTeiBaeT 6osee 1000 uieHoB u3 43 cTpaH,
BeaeT 30 MeXXAyHApOAHBIX OTACHCHUI IO BCEMY
MUpPY M myosukyeT Spain Arbitration Review. OnH
OCYIIIECTBJISIET CBOIO JESITEIbHOCTh Yepe3 pas3ind-
Hble KOMUCCUU U pabodue IpyIIibl, TAaKKME KaK KO-
MUCCHS TIO Haljiexalleil apOuTpaxkHOU MpaKTHUKe,
KOMMCCHSI TTO HE3aBUCUMOCTH apOUTPOB, KOMUCCHUS
O MPOLEAYPHBIM BOMIPOCaM, KOMUCCHS IO KOPIO-
paTUBHOMY apOUTpaxy, KOMUCCHUS MO apOUTpaxy
U ITyOJUYHOMY TIpaBy, KOMUCCHS TT0 (DMHAHCOBOMY
apOuTpaxy W KoMUcCcUs Mo Meauanuu. B kadyecte
MPUMEPOB pa3pabOTaHHBIX STUMU KOMUCCUSMU A0-
KYMEHTOB MOXHO mnpuBecTu Pekomenpannu CEA
OTHOCUTEILHO HE3aBUCUMOCTHU U OECTTIPUCTPACTHO-
ctu apoutpos, Konekc CEA mo6pocoBecTHOM Mmpak-
tuku B Mmeauauuu 1 Otyer CEA o KopnopaTUBHOM
apoutpaxe B UcnaHumu.

CroBoM, oIpeneeHHO He OyAeT mpeyBeande-
HUEeM cKa3aTh, YTo McmaHCKuit apOUTpaxkHbIN Ki1yo
SIBJISIETCSl Haubosiee aKTUBHON M caMoil 0OJbILIOI
apOUTpakHOU accolMaliueli moJooHOro poa.

Koaekc pobpocoBecTHOM
ap6uTpakHoun npakTukm CEA
2019 ropa: pa3paboTKa, Lenu,
CTaTyC U CTPYKTYpa

IIpesenTtanus HoBoro Komekca nodpocoBecT-
HOI apOuTpaxkHoii npakTuku McrmaHckoro apou-
TpaxkHoro kiayba (masee — Komekc) cocTosiiach
Ha €XerogHoM, YXe YeThIpHAAIlaTOM KOHIpecce
Kiy6a, koTophlii mpolies B MIoHe 3TOro roga B Ma-
npune. Kogekc BkiouaeT B ce0sl Takke TUITOBBIE
apouTpakHbie ipaBuia Kiyoa.

Haspanue Koaekca Ha MCIaHCKOM SI3bIKE —
Codigo CEA de Buenas Practicas Arbitrales. laxe
JUIS TeX, KTO He BialeeT MCIMaHCKUM, OYEBHIIHO,
yto Komekc roBoput o «xopoiux» (buenas) mpak-
tukax. [lo MHeHUIO aBTOpa, OoJee MOAXOASIIUM

50 | Arbitration.ru

IEPEBOIOM Ha PYCCKHMI SI3bIK B JAHHOM KOHTEKCTE
SIBJISIETCSI CJTOBO «I00POCOBECTHBI», KOTOpOe U Oy-
JIET UCTIOJIb30BAHO JIajiee MO TEKCTY.

CcODIGO DE
BUENAS PRACTICAS
ARBITRALES
DEL
CLUB ESPANOL DEL

ARBITRAJE

MoueMmy 6blin1 HY>KEH HOBbIU
Kopekc pobpocoBecTHOM
ap6uTpa)KHOM NpPaKTUKN?

Konexc 2019 ropa oOHOBASIET UM JOMOJHSIET
Bepcuto 2005 roga. Hoswiit Kogekc 6611 pazpadboran
110 TpeM OCHOBHBIM mpuuynMHaM. Bo-mepBbix, Ko-
nexkc 2005 roga ObLT MpeaHa3HAYEH MCKIIOYUTEb-
HO IJi1 apOUTpakHBIX MHCTUTYTOB, a HOBBIH Ko-
JIeKC MpeaHa3HaueH A1 Bcex MpodecCuOHaTbHbBIX
YYaCTHUKOB apOUTPaKHOTO Ipoliecca — KakK MH-
CTUTYTOB, TaK W apOUTPOB, aIBOKATOB, SKCIIEPTOB
1 GUHAHCHUPYIOIINX JINI. BO-BTOPBIX, HECMOTPS
Ha To uyto Komekc 2005 roga ObL1 6€3yCIOBHBIM
MporpeccoM B CBOe BpeMs, B TocieaHue 15 ner



BO3HUKJIM HOBBIC CUTyallUM U BBI3OBBI, KOTOPHIE
B 2005 roay Henb3sl ObUIO MPEABUAECTH U KOTOPLIC
yuTeHbl B HOBoM Kopekce. B-TpeTbux, «kax noka3zol-
saem MexucOyHApoOHas NPAKmuKd, noav308amenu ap-
oumpaxca cmpemamcs K momy, ymoowl 6ce y4acmHuKu
apoumpa’icHo20 NPoUecca NPUOEPHCUBANUCH CAHOAp -
MO8 He3a8UCUMOCIU, OECHPUCMPACMHOCMU, NPO3DAY -
HOCMU U NpopecCUOHANUIMA, KOMOPble CMAHOBIMCA
8ce Oonee evicokumu. Hoewiit Kodexc yuumoieaem smu
HOBble Mped0BaHUs U HAMepeH OMHbIHe HNOGbIULAMb
cmanoapmul N08edeHUs, YMoObl OKOHYAMENbHO 3aKpe-
numo dogepue obuecmea Kk apoumpaicy’ .

MNMpouecc paspaboTkn Kogekca

Hnsa paspabotku Kopekca crnenuaibHO CO3-
JaHHas JUIsl OTUX LeJeil KOMUCCHS TIOf PYKOBOJI-
ctBoM XyaHa @PepHannmec-Apmecto u Kapioca e
soc CaHToca moBepusia pabOTy HIECTU TOIKOMUC-
cUsIM — TI0 OJHOM JUIS Kaxkaoro pasnena Komekca.
1o okoHYaTeIbHOTO YTBepKaAeHUs mpoekT Koaekca
MPOIIEN MPOLECcC KOHCYIbTaluii, B KOTOPOM ydYa-
cTBOBaM Bce wieHbl Kityba, coollecTBa U acco-
LMalMM, 3aHUMAaloIIMecs BOIpocaMu apOMTpaxka,
U apOUTpakKHbBIE CY/IbI.

KOpuaunveckunm ctatyc
Kopekca

Kopexkc gBnsiercsi «MsITKOil» HOpMOIi TMpa-
Ba, COOpPHMKOM peKoMeHaaluii, Kotopble Kiyo
MpPEeICTaBIsIET BCEMY apOUTPaKHOMY COOOIIIECTBY.
B HeMm uzioXeHbI TTpaBUia, KOTOPbIE, IO MHEHUIO
Kny6a, nomkHbI cobonaTbest apOUTpa K HBIMU WH-
CTUTYTaMM, apOMTpaMu, aaBOKATaMu, SKCIepTaMu
U MHAHCUPYIOIIUMU cTopoHaMu. [IpeiokeHHbIe
pEKOMEHIAMU He SIBISIIOTCS 00s13aTeIbHBIMU —
3a MCKJIIOUYEHUEM CJTydaeB, KOT/a CTOPOHBI B apOu-
TPaXKHOM COTJIALIEHUN WJIN apOUTPaKHOM ITpoliec-
Ce COTJIaCUJIMCh 00 MHOM®.

Konekc cocTont u3 mecT pa3zieioB H YeThIpex
MPUJIOKEHMIA:

— MEepBbIM pasaen: apOUTPaKHbIe UHCTUTYTHI;
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— BTOPOW pasnest: apOuTpaXkKHbI MpoI1iecc;
* TMPWIOXEHNE A: TUTTOBO ApOUTPaKHBIN
pernameHT CEA;
* npwioxeHue B: ThmoBas apouTpaxHas
OTOBOpKa;
— TPETUii pa3aes: 00s13aHHOCTU apOUTPOB;
* npwioxeHue C: TUITOBOE TIPUHSITHE Ha-
3HAYEHUS apOUTpaMu;
— YeTBEPTHI pa3aes: 00sI3aHHOCTH alBOKATOB;
— MATHINA pasaest: 00s13aHHOCTU SKCIIEPTOB;
* npwioxeHue D: TUMoBoOe MpUHSITHE Ha-
3HAYEHUS IKCIEePTaMU;
— IIeCTOM paszfen: 00s13aTebcTBa OTHOCH-
TebHO  (PMHAHCUPOBAHMUSI ~ ApOUTPaAXKHOTO
rmporecca.
Huxe cnenyet monpoOHOe omucaHUe KaXXKI0ro
W3 pa3/IesioB.

Onucanune paspenoB Koagekca
N OCHOBHbIX HOBAaTOPCKUX
NONOXXEHUM

Pazoen 1: apoumpasichvle uncmumymal

PexoMennamusm, HarpaBieHHBIM apOUTPax-
HBIM MHCTUTYTaM M cyaam, Kopekc ymensier ca-
MOE TIPUCTAJIbHOE BHUMaHUE. DTU pPeKOMEHIAIun
(B 001Ieil CI0XHOCTH 64) KacaloTcss BOIPOCOB,
CBSI3aHHBIX C YIPaBJICHUEM, CTPYKTYPOil, (DyHKIIM-
OHMPOBAaHUWEM U MUCCHUEN apOUTPaKHBIX WHCTHU-
TYTOB, B YaCTHOCTHU C 1IeJIbI0 OOECIeueHusT TMpo-
3pauHOCTM M HE3aBUCUMOCTH MX pabdoThl. Komekc
WCXOAUT U3 MPEANOCHUIKH, YTO apOMTpakHbIE WH-
CTUTYTBHI MOTYT OBITh OPraHM30BaHbl KaK HE3aBUCH-
Masi CTPYKTypa WU Xe ObITh COCTaBJSIONIEH IpY-
Toil opraHM3allMy — HaINpyMep, TOPrOBOi TajaThl
WK MpodeccuoHalbHOM accormannu. XoTb peKo-
MEHIAIMU U UMEIOT OTIpeIeICHHYIO CTEIeHb TMOKO-
CTH, OHM YCTaHABJIMBAIOT MUHUMAJIbHbIE TADAHTUU,
KoTopble, Mo MHeHuo Kiyba, momkHa cobiroaaTh
Jobasi opraHM3alus, KOTopas KejaeT BBICTyNaTh
B KavyecTBe apOMTpakHOro MHCTUTYTA . PaboTy mom-
KOMHUCCUHM, OTBETCTBEHHOI 3a pa3pabOTKy JaHHOTO
pasnena Konekca, e Xoce Pukapno ®epuc.

3Cédigo CEA de Buenas Prdcticas Arbitrales, c. 7. URL: http.//www.cea.clubarbitraje.com/.

#Cédigo CEA de Buenas Practicas Arbitrales, c. 7. URL: http://www.cea.clubarbitraje.com/.

3Cédigo CEA de Buenas Prdcticas Arbitrales, c. 9. URL: http.//www.cea.clubarbitraje.com/.
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PCKOMGHIIaHI/II/I OroBapmMBalroT:
1. HpI/IH].ll/Il'[ HE3aBUCUMOCTHU apﬁqua)lmoro HH-

CTUTYTA:

«JTroboil apbumpaicHblil UHCMUMYM BbINOAHSEN
C80U YHKUUU 8 COOMEEMCMBUL CO CBOUM YCMa-
80M U Nno0 PYyK0BOOCMBOM U KOHMPOAEM CEOUX
opeanos. Hukaxas mpemos cmopona He modicem
yuacmeosams ualu 0Kasvleams KaKoe-aubo éau-
sAHUe HA NpUHAMuUe peuwleHUll YKaA3aHHbIMU 0pead-
Hamuw» (cT. 1).

2. CTpyKTypy M JAeATe/IbHOCTh OPraHoB apou-

TPaXKHBIX HHCTUTYTOB M IPMMEHNMbIE K HUM NPABIJIA,
Takue Kak (ct. 9—33):

52

— Cogert. Hanpumep, ykazaHo, uto CoBeT 10J1-
JK€H COCTOSITh KaK MUHUMYM U3 IISITU YWICHOB,
BKJItouas npeacenareiss CoBeta M Mpe3uaeHTa
apoutpaxkHoro cyaa (ct. 10), 4To 3Tu YIEHBI
JIOJDKHBI 00J1alaTh OOIIMPHBIM OITBITOM pabo-
ThI B c(pepe apouTpaxka (CT. 15) 1 yTo ux MaHAaT
«He dondicen npesvluiamov yemoipex asem. Hu-
Kmo He 004xceH ocmasamoucs 06onee 08YX CPOKO08
noopso, ecau mMoAbKO 8 KOHUEe 8Mmopo20 CPOKA
OH He Oydem u3bpan npedcedamensem Cosema.
Hukmo ne moxcem 6vimo npedcedamenem Cose-
ma 6onee 08yx cpokoé nodpso» (cT. 16).
PexomMenmyetrcst, 4ToObl B HE3aBUCHUMBIX
apouTpaxkHbIX cygax wieHbl CoBeTa Ha3Haya-
JIMCh TeHepaJbHOM accambiieeil cyaa WIM ero
BEIyLIMM OpraHOM M B JIOOOM cilyyae Ha OC-
HOBE MPEUIOKEHUST KOMUTETa 10 Ha3HAYeHM-
M (cT. 13 u 14). Komekc Takxke mnpeagaraet
CIMCOK OCHOBHBIX (yHKIMi1 CoBeTa, BKIIOYast
onodpeHue ApOUTpaKHOTO periaMeHTa U nmpu-
HATHE Ha paboTy TeHEepaJbHOTO ceKpeTaps
(ct. 12);
— apOUTpaXHBIA CYN WIU TEXHUYECKUU Op-
radH. Hampumep, ykazaHo, 4TO apOUTpaxk-
HBII Cyd MOJDKEH COCTOSITh KaK MMHUMYM
W3 TISITU WIEHOB, BKJIIOYAs €ro Mpe3uicHTa,
KOTOpbIE Ha3HAYal0TCSl CPOKOM Ha YeThIpe To/1a
(MakcUMyM JIBa cpoKa TIOApPSIA), SIBISIIOTCS
HECMEHSIEMBIMU W MOTYT OBITh CHSITHI C TOJIK-
HocTH TOIbKO COBETOM, TMOC/Ie 3aCayIIBaAHUS
CcaMOro cyda M MO MPENIOKEHUI0 KOMHUTETa
10 Ha3HAYEHUSIM, IO OOOCHOBAHHBIM MPUYM-
HaM ¥ 0 MOTUBUPOBAHHOMY pelieHuIo (CT. 19,
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21 u 22). B dyHK1IMM apOUTPakHOTO Cya BXO-
aut (cT. 20):

«@) NPUHUMAMb peuleHusl, KOMopble 8X005m

8 e2o cghepy omeemcmeeHHOCMU, BKAIOHAS

Ha3zHaueHue, 0meod, omcmpaHerue u 3ame-

HY apoumpos, nposepKy apoumpajicHvix pe-

weHutl u onpedeneHue apoUMpaldcHvlx pac-

X0008 6 coomeemcmauu ¢ Peearamenmom;

b) 6 auue eenepanrvhoeo cekpemaps eecmu

KOHMPOb 3G APOUMPAICHBIMU NPOUECCAMU;

¢) ymeepicoams u uzmenamos Peenamenm;

d) onpedensmov u nybaukosams nepedosoii

ONbIM U peKOMeHOayulU No NPAsUAbHOMY 6¢-

denuro apbumpaicHozo npouecca,

e) co30asamo CNeUUANUZUPOBAHHBIE KOMUC-

cUU  UHQOPMAUUOHHO20 UAU KOHCYAbIMA-

MmueHo20 xapakmepa 0e3 UCNOAHUMENbHbIX

GdyHKUUl U HA3HA¥AMb UX YAEHO8 NO nped-

JNONCEHUIO KOMUMEMa No HA3HAYEeHUAM»

— TIeHepalbHbI/ CEKpPeTapuaT WIW _OpraH
ynpasaeHus. Komeke pekoMeHayeT, 4ToObI py-
KOBOJICTBO CEKpeTapuaTOM BeJl TeHepajabHbIi
cekpeTapb, Ha3HauYeHHBbIE COBETOM MO Tpea-
JIOXKEHHWIO KOMUTETA 110 Ha3HAYEeHUSIM, B YHK-
LIMA KOTOPOTO BXOIUT nepkaTth COBET B Kypce
JIeJI TI0 YIIPaBJICHUIO MHCTUTYTOM, W IIPE3UICH-
Ta cyaa 1Mo BOIPOCaM, KacalolMMCS AesITeb-
HocTHu cyaa (CT. 26);

— KOMWTET 110 Ha3HAYEHUIM, KOTOPHI OymeT
HE3aBUCUMBIM OT JPYTUX OPraHoOB, OyIET CO-
CTOSITh He 00Jiee YeM U3 IISITH YICHOB, SIBJISTIO-
LIMXCS

«QKCchnepmamu ¢ @vl0aruelics Kapbvepoil

8 Kavecmee apoumpos, HPUCmMos, CO8enl-

HUKO8, YHeHbIX uau apoumpog, HazHauae-

moix Cosemom nocae 3acayuusanus 6 Cyoe,

Ha 00uUH CPOK, He Npesblularujuil wecmu

aem. Komumem no nasHavenusm uzbepem

npedcedamens u cekpemapsi U3 4ucaa C8OUX

ynenos» (CT. 29).

Konmexkc mnpemiaraer ciemymomme pekKo-
MEHIALIMY B OTHOLIEHUM YJICHCTBA B KOMUTETE
10 Ha3HAYCHUSIM:

«Ilpedcedamens u unenvt Cosema, a makaice

npezudenm cyoa, uau a000U pyKkosooumens

omoena, uau COMPYOHUK aAPOUMPANCHOCO




UHCIMUMYmMa He mMozgym Obimb 4UAeHaMU KO-

mumema no HaznaveHusm» (cT. 30).

B apOGuTpaxkKHBIX MHCTUTYTaX, SIBJISTIOLINX-
CS1 COCTABJISIIOIIE APYroM OpraHu3alliuv, «3a-
npewjaemcs HazHaveHue A100020 apduUAUpPosaH-
H020 npednpuHumMamens, napmuepa, COMmpyoHUKa
UAU pyKogooumens poOOUMeNbCKOU OpeanHu3auuu»
(ct. 31).

Jns1 Toro 4yToOBl rapaHTUPOBATh HE3aBU-
CHUMOCTH pabOTBI KOMUTETA 10 Ha3HAYEHMSIM,
Konekc pekoMeHIyeT ceayroliee:

«Ynenvt KoMumema no  HA3HAUEHUAM

o6yoym uecmensemvimu. OHU Mo2ym Obimb

cHambl ¢ doadcHocmu moavko Cogemom, no-
cie 3acAyWuBanus apoumpascHvim cyoom,
no  npeonodceHur) OOAbUMUHCMBA 0CMAG-

WUXCS 4AeH08 KOMUmMema no Ha3HAaA4eHUsIM,

10 000CHOBAHHBIM NPUHUHAM U NO MOMUBU-

posanHomy peuteHuto» (CT. 32).

3. Pekomenaanum o BHYTpPeHHeil padore apom-

TPaxKHOro MHCTUTYTA (CT. 34—44), BKII0Yas:

— yrBepxxaeHue CoseroMm Komekca 3THUKH,
00513aTeILHOTO ISl BCEX WICHOB U COTPYIHU-
KOB apOUTPaxKHOTO MHCTUTYTA, PEryJIMPYIOIIe-
To UX 00s3aTe/IbCTBA HE3aBUCUMOCTU M Oec-
MPUCTPACTHOCTU, CJIAy4au HECOBMECTUMOCTHU
U B 1IEJIOM MOBEIEHUE 10 OTHOIIEHUIO K CTO-
poHaM, agBokaTaM U sKkcrepTtam (cT. 34 u 35);
— IOJDKHOE YCepAue U OCMOTPUTEIBLHOCTD B pa-
00Te apOUTPaKHOTO MHCTUTYTA (CT. 36—38);
— YTBepXIeHUE roJ0BOI OTYETHOCTH, B KOTO-
poil, TOMUMO MPOYETO,
«0ydym onucanvl UCMOYHUKU UHAHCUPOBA-
HUSL apoumpasicHo2o UHCmMumyma u nponu-
CaHbl CHOHCOPCKUE cpedcmed, NoAYyHeHHble
015 npogedeHus KoHgepeHyull u opyaux me-
ponpuamuit» (CT. 43);
— 3amuMra MHGOpPMAlMKM W JaHHBIX TOCPe-
CTBOM TIpUHSATHS PyKoBomcTBa 10 KOHGMHU-
JNEHIMATbHOCTU, KOTOpOE 00eCcneynuT KOHMU-
JEeHINATbHOCTh TOKYMEHTOB U MH(OpPMALINH,
MpeoCTaBISIEMOl B paMKax apOMTpaxkKHOTO
npolecca. PekoMeHayeTcs, 4TOOBI WiIEHbI Op-
TaHOB M COTPYOIHMKU MHCTUTYTa TONMMCHIBA-
JU 00s3aTeIbCTBO O KOHMUIECHIMATLHOCTH
(ct. 39). Kogekc yTOUHSIET, YTo:
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«HMucmumymor moeym npedocmasasimo uUc-
credogamensim 0ocmyn K ce0uM apxuéam
015 y4eOHbIX NPOeKmos, CEA3aHHbIX C ap-
oumpascem. Imomy docmyny Oydem npeo-
wecmeosams — NOONUCAHUE — COAAUIEHUS
0 KOoH@udenyuarvHocmu. Apoumpanxichbiii
UHCIMUMYm npUMem éce Heo0Xo0uMble Mepbl
015 00pabomKU nepcoHANbHbIX OAHHBIX 8 CO-
0Meemcmeul ¢ NPUMEHUMBIMU NPAGUAAMU
s3awumol danHblx>» (CT. 40).
«ApbumpadicHvlii. uHcmumym @Hedpum Me-
XQHU3MbL 3QUUMbL NEPCOHANbHBIX OAHHBIX,
obpabamuleaembix No0 e2o 0MeemcmeeHHo-
cmuto. C amoil ueavto oH 6ydem ocyuiecm-
81AMb MeEXHUYEeCKUe U OpeaHU3AUUOHHbLe
Mepul 045 obecneyeHus Hadaexcauiell 6e30-
nacHocmu U KOHMUOEHUUANLHOCMU AUYHBIX
O0aHHbIX, 8 MOM Ylcae 045 nPedomepauleHus
HeCaHKUUOHUPOBAHHO20 OOCMYNA UAU UC-
Nn01b308AHUS YKA3AHHBIX OAHHbIX U 000pY00-
BAHUSL, UCNOAB3YEMO20 NPU UX 0bpadbomke»
(ct. 41).

Komekc sTMkM mojkKeH BKIIIOYAaTh KAaK MUHU-

MyM (cT. 35):
«a) 0053amenvbcmeo  YAeHO8  PA3AUYHBIX
0p2aH08 U NepcoHANd, HAHAMO20 UHCMU-
MYymoM, pACKpbleamb 2eHEPaNbHOMY Ce-
Kpemapio a00ble OMHOUWEHUSI UAU CBA3U
¢ apoumpaNcHoIM NPOUECCOM, AOMUHUCMPU-
DPYeMbM UHCIMUMYMOM,; 3AMPOHYMble AUYA
doaxcHbl OyO0ym omkaszamocss om y4acmusi
8 00CYJCOeHUAX U 8 NPUHAMUU NH00bIX
peuieHuil, Komopble GAUSIOM HA apoumpaic-
HbLIl npouecc, u um 6yoem 3anpeuieH 0ocmyn
K 20001 uHopmauuu uau 0OKymeHmayuu,
CBAZAHHOU C HUM,
b) 3anpem uneHam pazIUUHBLIX OPSAHOB
U NEepcoHany UHCMumyma noay4ams, Hpsi-
MO UAU KOC8EHHO, OM CMOPOH, A080KAMO8,
aKcnepmoas, apoumpos uau 1006020 0py202o
AUYUQA, CBA3AHHO20 C apOUMPAICHBIM NPOUeC-
com, 0000l 6U0 803HALPAINCOCHUS, KOMHNEH-
cayuu uau 0apeHusi;
¢) 3anpem nepcounany uncmumyma (i) npe-
docmaesasams puduecKue KOHCYAbMayull,
NPAMO UAU KOCBEHHO, NO BONPOCAM, KOMO-
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pble 6ASH0MCA UAU MOZYm CIMamb npeome-
mom apoumpanica, Haxo0auuMcs 8 AOMUHU-
cmpayuu yKasannoeo uncmumyma, uau (ii)
dasamo peKomMeHOauuy OMHOCUMENbHO Bbl-
bopa adéokamos,

d) 3anpem unsenam pa3AUMHBIX OPeAHOB
U NepcoHany UHCMUMYmMa 6biCIYNnamo
6 Kauecmege apoumpos 6 apoumpadcHbix
npoyeccax, Komopule oH AOMUHUCIPUDYEm;
8 UCKAHHUMENbHBIX CAYHASX UAeHbL OPeAHO8
MO2ym NpUHAMb HA3HAYEeHUe 8 Kayecmee
e0uHoAUYH020 apoumpa uiu npedcedamens
cocmasa apoumpaxdca npu ycao8uu coend-
CUsi CMOPOH NoCAe B03HUKHOBEHUs CHopd.
Hasnauennwiii 6 kauecmee eOuHOAUUHORO
apbumpa uau npedcedamens cocmaea apou-
mpasica 4aeH opeana 00AJXCeH OMCYMCMeEo-
8amb U 8030eprCUBAMbCS OM 100020 peuie-
HUs, KOMOpoe 3ampazugaem apoumpadicHblil
npouecc, u emy Oydem 3zanpeujeH 0ocmyn
K 410000 UHopMayuu uau 0OKymMeHmauuu,
CBSA3AHHOU C HUM,

e) sanpem unrenam Cosema uau Komumema
10 HA3HAYEHUSIM NOAYHamb OOCMYN K 10001
JOKYMeHmauuu uau uHpopmayuu, Kacar-
weics apoumpadiCHbiX Npoueccos, Komopbole
sedymcs 6 apoumpa’icHom cyoe;

f) sanpem wunenam apbumpaycHozo cyoda
umems docmyn K OOKYMeHmMauuu Ul
uHgopmayuu, omuocauelica K  apou-
MPAadCHbIM Npoyeccam, Komopwvle 8edymcs
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6 apOumpadNcHoM UHCmumyme, ecau makas
uHgopmayus He A6451emMcs CMpPoeo HeodXo-
O0uMOiil 0151 NPUHAMUS PeUleHUl 8 YKA3AHHOM
opeane».

4. PekoMeHZAIMM KacaTeJbHO ApOMTPAKHBIX

npoueccoB (cT. 45—59), BKimoyasn:

— 00413aTeJIbCTBO apOMTPaKHOTO Cyla U TeHe-
PaJIbHOTO CEKpeTapsl «yeajicas c0000y peuieHus
apbumpos, obecneuusams Kavecmeo apou-
mpasicHvix peutenuil» (cT. 47);
— 00513aHHOCTH apOUTPaAXKHOTO Cy/la KacaTelb-
HO Ha3HA4YeHUsI, TOATBEPXKICHNSI, OTBOIA U 3a-
MEHBI apOUTPOB, BKIIIOYAsT 00513aHHOCTh MOTH -
BUPOBATh CBOM PEIICHUS O TUCKBaTN(PUKALINN
WA 3aMeHe apOuTpa v yBaxKaTh IIPEAITOYTCHUS
CTOPOH B OTHOIIEHWM COCTaBa apOUTPakKHOTO
cylla ¥ BbIOOpa apOUTPOB MPU YCJIOBUU COOJTIO-
JIEHUST UMW TPpeOOBaHUA TOCTYITHOCTH, HE3aBU -
cuMoOCTH 1 OecripuctpacTHoCcTH (CT. 49 u 50).
Cyn TakKe JOJDKeH YCTAaHOBUTH OOBEKTHUBHEIC
KPUTEPUU, TapaHTUPYIOLINE:
«a) Haauuue y apoumpos 0006pocosecmHo-
cmu, 0ocmamo4Ho20 MmexHu4ecko2o U npo-
gheccuonanvbHo2o onvima u K8aiuGuUKayuu;
b) <...> pasnoobpasue cocmasa apbumpa-
aca, 8 HacmuHocmu No 803pacmy, NoAy U npo-
ucxoxcoenuro apoumpos;
c) umo apbumpsl umerom 00CMAmMo4Hoe
8pems 015 Hadaexdcaujeco 8bIN0AHEeHUs C80-
ux obs3aHHOCMell U 4mo OHU He3A8UCUMbL
u becnpucmpacmubl» (cT. 51);



— Komekc He pekoMeHayeT apOMTPakKHBIM
WHCTUTYTaM BECTU CITMCOK apOUTPOB, OTHAKO
B CJIyyae €ro HaJUuMsl JTOJDKHBI COOJIFONAaThCS
cleayolne Kpurepuu (cT. 55):
«a) cnucok doaxcex 6bimov NYOAUUHBIM, OM-
KpbimbIM U Heoba3amenvHuiM U 6yoem nepe-
CMAMPUBAMbCsL eXce200HO;
b) kpumepuu exawouenus 6 chucox 0ydym
NYOAUYHBIMU U 006EKMUBHBIMU,
¢) HU OOHOMY AULY, OmEeuaruemy ycma-
HOBACHHBIM KPUMEPUAM, He Modcem Oblmb
OMKA3GHO 80 BKAIOYEHUU 8 CRUCOK N0 NpU-
YUHAM, He CBA3AHHBIM C e20 ONbIIMOM, mex-
HU4ecKoll uau NpogheccUoHaNbHoll Kearugpu-
Kayueii uau 0o6poCco8ecmHOCIbIO;
d) peuwieHus o 6KAOHEHUU 8 CHUCOK
uau 06 omkasze om maxkogoeo 0yoym npuHu-
Mamocs apoumpancHolM cyoom, U peueHus
00 omKa3ze 0042cHbL OblMb MOMUBUPOBAHBL»
— 0 (UHAHCOBOM KOHTpPOJIE 3a IIPOLIECCOM.
B yactHOCTH, yTOUYHSIETCS, YTO apOUTpaKHBIE
MHCTUTYTHI JOJKHBI 00eCTIIeYMBaTh Pa3yMHOCTh
TOHOpPapoB apOUTPOB, Oepss BO BHUMAaHUE CO-
00paKeHNST KOJTMYECTBA M CJIOXKHOCTH ITOCTaB-
JICHHBIX BOIIpPOCOB. PazMmep mpuumMTarommxcs
apOUTPy TOHOPApPOB MOXET OBITh YMEHBIIECH,
€ClIM apOUTP BBIMOJHSAI CBOU OO0SI3aHHOCTU
0e3 JOJDKHOTO yecepaus WM B HapylIeHHe CBO-
HX 00s13aTeNIbCTB. ApOUTPHI HE MOTYT IOJIydaTh
KaKy10-JIM00 CyMMY HEIOCPEICTBEHHO OT CTO-
POH WJIM UX aABOKATOB (CT. 58 1 69).
5. Pekomenpanuu o npo3pauHoct (cT. 60—64)

nyTeM:

— nyonukauuy MHGOPMALIMU O CTPYKType
U (PYHKIIMOHUPOBAHUU apOUTPaKHOTO WH-
CTUTYyTa Ha BeO-caiiTe, yKa3blBasli B TOM 4YHCJIe
(cT. 60):
a) KOHTaKTHbBIC TaHHBIE U CCHLIKU;
b) ucropuio u od1Iee ONMUCAHUE;
¢) ornMcaHue, IPUPOIy U 00BEM YCIYT, KO-
TOpBIC OH TIpe/Jiaraet, U sI3bIKM, Ha KOTO-
PBIX OH UX MPEAOCTABIISIET;
d) ycTtaB M Bce MOJOXEHUS WU PEKO-
MEHIAluU o pexxumy ymnpasieHus; Ko-
JIEKC 3TUKU, PYKOBOJICTBO IO KOH(pU-
JIEHIIMAJIbHOCTH W MpaBuUjia BHYTPEHHETO
pacropska;

e KO/1EKC IOEPOCOBECTHOW MPAKTUKN | OB30P

€) OpraHbl MHCTUTYTAa U UMEHA COTPYIHU-
KoB, nx ouorpacpuyeckue gaHHsie (CV),
pacnpeneseHue GyHKIMNA W 00sI3aHHO-
CTell KaXJIoro opraHa M IMOpPsIIOK M30pa-
HUS €ro WICHOB, a TaKXe CPOK JAEHCTBUS
MaHJaTOB;
f) MMeHa nML, COOHCUPYIOIIMX KOH(pe-
PEeHLIMM U MEpPOMNpPUSITHUSI, OpraHu3yeMble
apOUTpaKHbIM WHCTUTYTOM, U CYMMBbI,
yIJTadeHHbIE YKa3aHHBIMU CIIOHCOpaMU
3a TTOCJIEAHUE MSITh JIET;
g) apOUTPaKHBIN PETJIaMEHT;
h) tapudsl 1 roHOpapsl apOUTPOB BME-
CTe C KaJIbKYJISITOPOM, OOJerdarimm
pacyeThl;
i) TOJOBBIE OTYETHI U YIIPABI€HYECKUE OT-
YETHI 3a MTOCEAHNE MSTh JIET;
j) TIOApOOHBIE CTAaTUCTUYECKUE JaHHBbIe
Mo  aIMMHUCTPUPYEMBIM  Mpolieccam
W TI0 Ha3HAYEeHUSIM apOUTPOB € pa30UBKOM
110 BO3pacTy, MOy ¥ IMTPOUCXOXIEHUIO;

— TyOJaMKalMM CIIMCKAa agMUHUCTPUPYEMBIX

apOUTPAKHBIX JeJI C YKa3zaHueM (CT. 61):
a) AHOHMMHOIO OMMWCAHWUSI TUIMOJOTUN
CTOPOH;
b) nMeH apOUTPOB, UX MTO3UIIUU B COCTaBE
apOouTpazkau criocoda, KOTOpbIM OHU ObLITU
Ha3HayYeHHI;
C) OTBOJIOB, €CJIA TAKOBbIE UMEJVCh, U UX
pe3ysbrara;
d) anMUHUCTPAaTUBHBIX CEKpeTapel, eciiu
MPUMEHHNMO;
€) aaBOKaTOB, IPEICTaBISIONIUX CTOPO-
HBI;
f) Buma moroBopa, MPUMEHMMOIO IMpaBa,
sI3bIKa U MecTa apouTpaxka;
g) JaThl Hayaja apOUTpaxka, BbIHECEHUS
MEepPBOro TMOCTAHOBJIECHUS WIM IpUKa3a
¥ BBIHECEHUSI PEIICHMS;
h) mocie BbIHECEHUSI PELIEHUS — €ro
TEKCT (eciu pelleHue SBIsIeTCs My0oany-
HBIM) WJIM TPUYUHBI €r0 KOH(MUIEHIIM-
aJIbHOCTH;

— MyOJMKaIMK apOUTPaKHBIX PEIIeHU:
«Bce apbumpaxcuvle uncmumymol 6y0ym
nyoauKo8amo @vlHeceHHble peulerus 8 meue-
HUe KOopomKo2o nepuoda 8pemeHu nocie ux
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ymeepicoeHus, AHOHUMUBUPYS UMeHA CMOo-
POH, HO COXPAHAS UMeHA apoumpos u adgo-
Kamog» (CT. 62).

«Ecau kakas-aubo cmopona npamo 603-
pasxcaem Npomug dmoeo 8 COOMmeemcmeuu
¢ npouyedypoil, npedycmompenHoil Peena-
MEHMOM, AUO0 UHCMUNLYM YCMOMPUM HAAU-
yye OCHOBAHUL 011 KOHPUOCHUUAAbHOCMU,
apbumpadicnoe peuieHue He 6ydem onyoau-
K0BAHO, HO apOUMPANCHBLI UHCMUMY I MO~
Jcem  onyoauKo8ams AHOHUMUIUPOBAHHOE
pesrome peuileHus Aubo e2o ompeoaKmupo-
BAHHYI 8blOEPIICKY, COXPAHSL UMEHA apou-
mpog u adeokamos» (CT. 63).
«Apbumpadicnoiii.  uncmumym 0Oydem ny-
bauxkoeams 8 0mpedaKkmupo8aHHoOM Guoe
U QHOHUMUBUDPYSI UMEHA CIMOPOH U apoumpos
MOMUBUPOBAHHbLE peuleHUs 00 0meoode U 3a-
Mene apoumpoe» (CT. 64).

B 3aBepmieHme xorenocb OBl OTMETHTb,
YTO, XOTSI MHOTHE W3 IPUBEICHHBIX BBIIIE PEKO-
MeHAALMII OYEBHUIHO PEBOIIOLIMOHHOTO XapakTepa,
U HE WUCKIII0YaAr0, YTO YAaCThb YMUTATEJIEM STOM CTa-
TBM MX TOCYMTAIOT KPaMOJIbHBIMU, OIHAKO Cle-
JIyeT TPU3HaTh, YTO OHM JIMIIb OTOOpAa’KaroT HO-
BbI€ MPAKTUKW U TEHACHIINHN, KOTOPbIE YK€ MMEIOT
MecTo B 3ToM mupe. Tak, ApoutpaxHsiit cyn ICC
¢ 2014 roma mpenocTaBisieT CTOPOHAM — COIJIACHO

UX 00O0IOJHON Tpochde — MOTHBBI €r0 pPEIICHU
0 HETIOATBEPXKIEHUN apOUTPOB, 3asIBJICHHBIX OTBO-
Jnax v 3ameHe apouTpos®; ¢ 2016 roma yMeHbIIaeT
TOHOpaphbl apOUTPOB B ciaydyae 3aAepXKU C BBbIHE-
ceHreM apOouTpaxkHoro pereHus’; ¢ 1 sasapsa 2016
roja myoJMKyeT CITUCOK aIMUHUCTPUPYEMbIX apOu-
TpaxHbIX aea® u B Havyazne 2019 roga oObsIBUII O CBO-
€M pellieHU MyOJUKOBATh apOUTPaXKHbIE PEIICHUS,
BBIHECEHHBIE TOJ] €ro 3TUA0M HauymHas ¢ 1 sHBaps
2019 roma (mipu COOJIOAEHUM OMpPENeIEHHBIX YC-
JoBuit)’. [Ipyrve auaupylolnide apOUTpaxkKHble WMH-
CTUTYTHI TAK3Ke CIEIYIOT 3TOMY TpeHay. Hampumep,
¢ 2010 roma JIoHmOHCKMI MeXTyHapOAHBIA apOu-
TPaXXHBIN Cya MyOJUKYeT CBOM PEIICHUS O 3asiB-
JIeHHBIX apouTpaM otBomax'’; ¢ ocenu 2018 roma
ApOuTpaxHblii 1IeHTp Maapuna TyOoJUKYyeT CITH-
COK apOMTPOB, Ha3HAYCHHBIX B Jiejax 3Toro cyna'l;
a ApoutpaxHbiii UHCTUTYT CTOKTOJIbMa COKpalla-
eT pa3Mep roOHOpapoB apOUTPOB B clyyae 3alepXK-
KW C BbIHECEHMEM apOMTpaxkHOro peireHus'?. Tak
4yTO 1 0€3 Marn4eckoro Kpucrajia JIeTKO TpeacKa-
3aTh, YTO paHbIle WM T03XEe 3TU TeHACHIUM 3a-
TpoHYT U cTpaHbl BoctouHoit EBpornsl 1 CHI. Bo-
MpOC B TOM, KaKOBHI MpedepeHIINU MoJb3oBaTeei
U TIPOBaiIepoOB apOUTPAKHBIX YCIIYT B HAIIIEM pEru-
OHE U KaK CKOPO TMPeACTaBUTENIN ABYX 3TUX Jlarepeit
JPYT Ipyra yCJbIIaT.
IIpodonsicenue caedyem

°Cm., ¢ 00Hoil cmoponsl, cm. 49 u 64 Kodekca, a ¢ dpyeoii cmoponst, Peenamenm ICC u § 14—17 Home: ICC cmoponam
u cocmasam apoumpaxica o edeHuu apoumpaicHoix npoyeccos no Apoumpaxcromy peenramenmy ICC (eepcus, 6 cune Ha
ceeodusawHull denv — eepcusi om 1 sneaps 2019 eooa. URL: https.//iccwbo.org/content/uploads/sites/3/2017/03/icc-note-
to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration.pdf).

7Cm., ¢ 00Hoti cmoponsl, cm. 58 Kodekca, a ¢ dpyeoii cmoponwt, Peenamenm ICC u § 121 Homwt ICC cmoponam u cocmasam
apoumpaxica o eedeHuu apoumpadicHvix npouveccog no Apoumpaxcromy peenamenmy ICC (epcus, é cune Ha cec0OHAUHULL
Oenv — gepcusi om 1 sneaps 2019 cooa. URL: htips://iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-
arbitral-tribunals-on-the-conduct-of-arbitration.pdf).

$Cm., ¢ 00Hoii cmoponst, cm. 61 u n. «p» cm. 60 Kodekca, a ¢ dpyeoii cmoponst, § 34—39 Homer ICC cmoponam u cocmasam
apoumpaxca o eedeHuu apoumpaicHvix npouveccog no Apoumpaxcnomy peenamenmy ICC (epcus, 6 cune Ha cec0OHAUHULL
Oenv — gepcusi om 1 sneaps 2019 cooa. URL: https://iccwbo.org/content/uploads/sites/3/2017/03/icc-note-to-parties-and-
arbitral-tribunals-on-the-conduct-of-arbitration.pdf).

?Cm., ¢ 00Holi cmoponst, cm. 62 u 63 Koodekca, a ¢ dpyeoit cmoponst, Peenamenm ICC u § 40—46 Homur ICC cmoponam
u cocmasam apoumpaxica o edeHuu apoumpaixicHoix npoyeccos no Apoumpaxicnomy peeramenmy ICC (eepcus, 6 cune Ha
ceeodusawHull denv — eepcusi om 1 sneaps 2019 eooa. URL: https.//iccwbo.org/content/uploads/sites/3/2017/03/icc-note-
to-parties-and-arbitral-tribunals-on-the-conduct-of-arbitration.pdyf).

YO URL: https.//www.lcia.org/challenge-decision-database.aspx.

HURL: http://www.arbitramadrid.com/web/guest/designaciones.

2Cm. Arbitrator’s Guidelines of the Arbitration Institute of the Stockholm Chamber of Commerce, June 2019. URL: https.//
sccinstitute.com/media/704592/guidelines-june-2019-final.pdf.
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MPOBAJ1 APEUTPAYKHOW PEGOPMbBIBP® | AHATUTUKA

[TOYHEMY APBUNTPAXXHAA

PEOOPMA B POCCUI

[MTOTEPITEJIA HEYOA4YY?

Baaoumup Xeaneli

puny 6 dekabpe 2017 eooa.

LLEST APBUTPAXKHOW
PE®OPMbI

Co3pgaHne HopMasIbHOM
CUCTEeMbI apbuTparka
MMUPOBOro YPOBHS

JIAaBHOM 11€JIbI0 apOUTPaKHOU peOpMBbI ObLITO

YCTaHOBJIEHUE <«HOPMAAbHOU cucmembsl apou-

mpayca mupogozo yposHs»'. Tlog «MUpPOBBIM

YPOBHEM» 3[1€Ch, OYEBMIHO, HYXHO ITOHU-
MaTh TaKue LEHTPbl MEXIYHApOAHOIO apOMTpaxa,
Kak AHriaus, ®@panuwms, seiinapus, CILA, Tep-
MaHus, IIBernus, CunHranyp u [TOHKOHT (CTpaHBI
MepBOI TPYIIIIHI).

W HaBepHOEe, 1O «MUPOBBIM YPOBHEM» HE TTO/I-
pasymeBaloTcs Takue cTpaHbl, Kak Kocta-Puka,
OkBagop, Huxkaparya, Ilanama, Ilepy, AHrona,
MozamMbuk, 3ambus, Yranga, baxpeiitn, YkpauHna,
JlatBus 1 ¥Y30ekucraH, B KOTOPBIX MPaBUTEILCTBO

Ananus, npugedeHublil HuNCe, — MO AUYHASL MOUKA 3PEHUS A8MOPA, HEe C8A3AHHAS
¢ €20 0esmeabHOCMbIO 8 PA3MUYHbIX KOMAAHUSX U Opeanuzauusx. Jlannas cmamos
npedcmasnsem coboii 06H0BAeHHbLIL sapuanm 3anucku, nepedannoii M. JI. Iaavne-

MPSIMO WJIM KOCBEHHO KOHTPOJIUPYET 00pa3oBaHUE
apOUTPaKHBIX IIEHTPOB? (CTpaHbl BTOPOI TPYIIITHI).

K coxanenuto, Mepnl, BBeAeHHbIe B Poccuu
B pe3yJibTaTe MPOBeIeHUs apOuTpakHOU peopMHl,
OBUTM 3aMMCTBOBAaHBI U3 TIPAKTUKM CTPaH HE TTepBOM
TPYMIIbI, & BTOPOA.

YeTbipe cocTaBASOLWNX
ycrnexa MecTa apbuTpaka

AHaJIn3 TIOMYJISIPHBIX LIEHTPOB apOMTpaxa I1o-
Ka3bIBaeT, YTO B OCHOBE MX yCIIeXa jiexKaT YeThIpe CO-
CTaBJISIONINE:

* ubepanbHOE 3aKOHOAATEIBLCTBO 00 apOu-
Tpaxe;

e cyneOHas cucTeMa, ApYKeCTBEeHHasl apOu-
TPaxy,

*  HaJlmuue KBaTu(UINPOBAHHOIO U 3PEJIOTO
apOUTPaKHOTO COOOIIECTBA;

*  HallM4We TIONb3YIOIIMXCS TOBEPUEM CTO-
POH apOUTPaKHBIX MHCTUTYTOB.

M. JI. Tanonepun: «B koneunom umoee 6usnec Kax nompebumens apoumpaicHvix ycaye nOCmMagun neped eocyoapcmeom
B0MPOC 0 CO30AHUU 8 HAWEU CMPAHe HOPMAAbHOU CUCTNeMbl apoumpaica mupoeoeo ypoeus. lTakas 3adaua, 6 c60io ouepeos,
ObLra nocmaenena npe3udeHmom u npasumenscmeom neped Munwocmom» (u3 evicmynaenus va kougepernyuu ICC Russia 28

Hosi6ps 2017 200a).

2 Xykosa I'. Apbumpaicivle uncmumymot: npagoeoli cmamyc, co30anue, ooszamenvHble mpe6o8anus, Ha030p 3a Oesmensb-

Hocmoro // Tpemeiickuii cyo. — 2016. — Ne 2/3. — C. 55—75.
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Huxe MBI paccMOTpMM KaXXKObIii MYHKT ITOM-
poOHee.

JlnbepanbHoe
3aKOHOAaTEJIbCTBO
06 apbuTparke

Bo Bcex cTpaHax TiepBOIl TPYIIIbI MMEETCS
KpaliHe JIMOepaJbHOE 3aKOHOMATEJIbCTBO 00 apOu-
Tpaxke. JInOepabHOCTh 3aKOHOIATEIBLCTBA 3aKJIIO-
YaeTcs B COOJIIONEHUM HECKOJBKMX BaXKHBIX MPUH-
LIUTIOB:

1. MakcuMabHO IIMPOKas apOUTpabeSbHOCTh
CIIOPOB.

Kaxk mpaBuio, mo0ble CIOpbI, B OTHOIICHUU
KOTOPBIX BO3MOXKHO 3aKJIIOUYECHUE MUPOBOTO COIJIA-
LIEHUSI, CYUTAIOTCS apOuTpadebHbIMU. B X uncio
BXOJISIT HE TOJIBKO KOPIIOPATUBHBIE CIIOPHI, CITOPHI
B cepe 3aKymok TOBapoB, padoT, ycayr mjs obe-
CIEYEeHUST TOCYHAPCTBEHHBIX W MYHULIMITAIBHBIX
HYKI ¥ CIIOPHI B OTHOIIEHUM HEIBVKUMOI'O UMY-
IIeCTBA, HO U TPYAOBBIE, CEMEiTHbIE U HACJIEICTBCH-
HbIE CIIOPBI, a TAKXKE CIIOPhI O BO3MEIIEHUH Bpeja,
MMPUYMHEHHOTO HapylIeHWeM aHTUMOHOIIOJBHOTO
3aKoHoHaTebcTBa. [IpakTWyecKM HeoTrpaHWYCH-
Hasi apOUTPadeSIbHOCTh CIIOPOB IO3BOJISIET CTOPO-
HaM He TepeXMUBaTh 110 IMOBOAY TOTO, YTO MX CITOP
HEOXXHMIAHHO OKaXXeTcs HeapOUTpabOeJbHBIM B Ha-
3HaUYEHHOM MeCTe apOuTpaxa.

OueBugHo, 4TO Poccus 3HAYUTENIBHO IIPO-
UTPBhIBaeT BEAYIIMM CTpaHaM B IIOMYJISIPHOCTH
KaK MeCTO apOWTpaxa, MOCKOJIbKY OrpaHUYCHUS
apOUTPadEIbHOCTU CYILIECTBYIOT B OTHOIIEHUU
HE TOJIBKO CITIOPOB TPYAOBBIX U CEMEMHBIX, HO JaxKe
TeX, B apOUTPadebHOCTU KOTOPHIX OOBIYHO HE BO3-
HUKaeT COMHEHMI (HaIlpuMep, KOpIHopaTUBHEIC
CIOPHI U CIOPBI B chepe 3aKyIMoK TOBAPOB, PadOT,
YCIIYT TSI 00€CIIeYeHUsI TOCYIapCTBEHHBIX M MyHU-
LIUTTATBHBIX HYX).

2.  OrtcyTcTBUE crHelMalbHBIX TpeOOBaHUMN
K (hopMe apOUTPaKHOTO COTIAIICHUS.

3aKOHOIATEIBCTBO BEAYIIMX CTpaH (HaIpu-
Mep, @panuun’ u lIBennn*) He cOnEPKUT HUKAKUX

TpeOOBaHUI OTHOCHUTEIBHO (POPMBI apOUTPaXKHOTO
corjameHusl. DTo 03HAYaeT, YTO apOUTPaKHOE CO-
IalIeHre MOXeT ObITh 3aKJII0YEHO B 110001 hopme,
BKJTIOYAsT YCTHYIO.

B nenoBoit mpakTuke ycTHas ¢opMa apou-
TPaXKHOTO COTJAIICHUsT MPaKTUYeCKU He BCTpeva-
€TCs1, OHAKO OTCYTCTBUE TPeOOBAHMS MMCbMEHHOM
(opMBI TI03BOJISIET UCTIPABIATh HEAOCTATKUA apOu-
TPaXKHOTO COTJIAIICHUsS B CyJyae y4acTUsi CTOPOHBI
B apOUTpakHOM pa3dupaTenbcTBe (0e3 3asiBICHUS
BO3PaXXEHUII OTHOCUTEIHHO IOPUCAMKIIMM COCTaBa
apouTtpaxka). KpoMe Toro, 3to maetT BO3MOXHOCTb
MpUBJIEYb B KAueCTBEe CTOPOHBI apOMTpaxka JUIIO,
KOTOpoe (PaKTMYEeCKM YYacTBOBAJIO B CHAEJKE, XOTS
U He TTOATMCHIBAIO apOUTPAXKHOTO COTJIAIIEHUSI.

HecmoTpst Ha ykazaHHBbIe TpenmyliecTBa, Poc-
cuiickag Menepanus B Xone apOUTpakHON pedop-
Mbl HE MHKOPIOPMPOBaJa M3MEHEHUs TUITOBOTrO
3akoHa FOHCHUTPAJI 2006 roma, perimaMeHTUPYIO-
1ue 3Ty hopmy.

3. OrpaHuYeHWe BAUSHUSA CO CTOPOHBI TOCY-
JapcTBa Ha Tpoliecc apOUTPaKHOTO pa3doupaTesib-
CTBA.

B nonynasgpHbIX MecTax apOuTpaxka BO3IEH-
CTBHME ToOCydapcTBa Ha IIpoliecc apOUTPaxkKHOTO
pa3OupareabCcTBa OYeHb CHUJIBHO OTPaHMYMBAETCSI.
Kak mpaBuiio, rocynapcTBeHHbIE CyAbl UMEIOT BO3-
MOXKHOCTb OTMEHBI BBIHECEHHOTO B MX CTpaHe ap-
OUTPaKHOTO PEIICHUS 10 Y3KUM OCHOBAaHUSM, CO-
BIAJAIOIIMM C OCHOBAaHMSIMU OTKa3a B UCTIOJTHEHUU
MHOCTPAHHOTO apOMTPaXKHOTO PEIICHUS, YCTAHOB-
JIEHHBIMU HB}O—VIOpKCKoﬁ KOHBEHIIUAEN.

JIto6oe nHOe BMEIIAaTeIbCTBO CO CTOPOHBI TO-
cylapcTBa B Mpoliecc apOUTPaKHOTO pa3dMpaTeib-
CTBa aBTOMATUYECKU JeIaeT TaHHYIO0 CTpaHy Heapy-
JKeCTBeHHOI apoutpaxy. [ToatoMy ciydam, Korma
MPaBUTEIBCTBO BMEIIUBAIOCH OBl HAITPSIMYIO B IPO-
llecC opraHM3aluy apOUTPaXKHOTO pa3doMparTesb-
CTBa, NMPAKTUYECKU HEU3BECTHBI.

B kayecTBe HEraTMBHOro mpuUMeEpa MOXKHO
MPUBECTU TPeOOBaHMWE O TOJYYEHUU pa3pelIeHus
apOMTpaMu Ha MPaBo TPYIOBOM AesATeabHOCTU. [To-
CcJie TOTO KaK MpaBUTEIbCTBO Tanianaa omrpadoBa-

JCmames 1504 Kooekca epaxcdancioeo cyoonpoussodcmea Opanyuu (kuuza 1V (apbumpainc), pazdea 11 (mexcdynapoousiii

apoumpaxc)). URL: http://www.iaiparis.com/pdf/FRENCH LAW ON_INTERNATIONAL ARBITRATION.pdf.
4Cmameos 1 llleedckozo 3axona 06 apoumpace (SES 1999:116). URL: http.//www.sccinstitute.com/media/37089/the-swed-

ish-arbitration-act.pdf.
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J10 onHoro u3 apoutpoB ICC 3a To, 4TO OH paccMa-
TPUBAJI CIIOP HAa TEPPUTOPUM CTPAHBI, HE TOJYIUB
paspenieHus Ha pa6oTy’, TamraHm aBTOMaTUYECKU
repecrTajg paccMaTpuBaThbCs B KauyeCTBE IMOTCHIIM-
aJIbHOTO MecTa apouTpaxa.

MoXHO BCIIOMHMTh W HeJaBHee BBEICHUE
B Jlybae yrojioBHOH OTBETCTBEHHOCTU apOUTPOB,
YTO TaKKe HETaTHBHO CKa3ajoch Ha penyTaiuu J1y-
0ast Kak MecTta apouTpaxa’.

Bbimaua paspeinieHus Ha JIeATEIbHOCTb MHO-
CTPaHHOTO apOUTPAXKHOTO YUPEXKIECHUS HE TpEei-
YCMOTpEHA B 3aKOHOJATEILCTBE HY OHOI U3 CTpaH
TEePBOI TPYIIITHI, TOATOMY caM (haKT BBEICHMS PETH-
crpauuu ITIAY aBroMatnyecku oTHOCUT Poccuio
KO BTOPOW rpymrie.

CynebHas cuctema,
DPY>XeCcTBeHHasa apouTpaky

Bmecte ¢ Tem Hanmuuue aubGepabHOTO 3a-
KOHOJaTeabCcTBa 00 apOuTpaxke camMo IO cebe
HE TapaHTUpPYeT IIOMyJSIPHOCTHM MecTa apOuTpa-
>Xa. 3aKOHOJATEIbCTBO MHOTHUX CTpaH (HaAIpuMmep,
VYKpanHbl) TTOTHOCTHIO OCHOBaHO Ha TumoBoM 3a-
koHe FOHCUTPAJI, ogHako gaHHBIA (akT He Je-
JIaeT 3TU CTPAHBI MMOMYISIPHBIM MECTOM pa3pelieHus
cropoB. 1 HA000POT, 3aKOHOAATETHCTBO OOJIBIIIMH-
CTBa CTpaH, KOTOPbIE SIBJISIOTCS HanboJ1ee MomyJisip-
HbIMU MecTamu apoutpaxa (CIIA, Aurims, ®paH-
uug, Ieeituapus, IIBeuust u 1mp.), HE OCHOBAHO
Ha TUMOBOM 3aKOHE (XOTSI COAEPXKUT Te XKe caMble
MPUHIINTIBI).

LleHHOCTH JTIOOOTO 3aKOHA OIpPEAeIsIeTCS BO3-
MOXHOCTBIO 00€CHeYuTh €ro IpaBUIbHOE TIpU-
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MeHeHue. Bo Bcex LieHTpax MUPOBOIO apOUTpaxka
B TeUECHUE NECATWIETUI CKJIaablBajiach CyaeOHast
MpakTUKa, 4Ype3BblYallHO JpYyKECTBEHHasi apOu-
Tpaxy, 4YTO MO3BOJISIIO CTOPOHAM KOMGOPTHO pac-
cMmaTpuBath TaM cropbl. [Toatomy ycriex HKIAC
n STAC Bo3HMK He Ha myctoM MecTe. Co3gaHuIo
JMAHHBIX LEHTPOB TPEAIIeCTBOBaa MHOTOJIETHSIS
uctopust GopMUPOBAHUS U JTMOEPaTbHOTO 3aKOHO-
JlaTeIbCTBa 00 apOUTpaxKe, U IpYyKECTBEHHOM apOu-
Tpaxy CyaeOHOI MPaKTUKU.

Poccus, K coxayeHuto, He CMOTJa 3aBOEBaTh
peryTalnuio CTpaHbl, B KOTOPOI CYIIbI APYKECTBEHHO
OTHOCSTCS K apouTpaxy. HecMoTpst Ha TO 4TO MoJio-
JKUTEJIbHAsI CTATUCTUKA WCTTOJTHEHWST MHOCTPAHHBIX
apOUTPaXHBIX pEIICHUI HEYKIIOHHO pacTeT’, B pOC-
CUUCKMX Cylax JOCTaTOYHO YacTO MPUHUMAIUCH
3HAKOBBIE pElIeHNUs, KOTOPbIE ObLIN SIBHO Bpaxkaeo-
HBI apOUTpaXKy M HETaTUBHO MOBJIUSIIA Ha BOCIIPUSI-
THE POCCUICKOI CyneOHON CUCTEMBI. DTO KacaeTcs
OrpaHWYEHUs] apOUTPaOEIbHOCTU KOPHOPATUBHBIX
CITOpOB®, CITOPOB IO HEIBMXXMMOCTU® W Trocynap-
CTBEHHBIM 3aKyIKaM!?; y3KOro TOJKOBaHUS TIpeJ-
MeTa apOWUTPaXHBIX COIJalleHui!!; TOJIKOBaHMS
JIIOOBIX HETOYHOCTEU apOMTPakHOIO COMIallleHUs
B TOJIB3Y ero HeaeicTBuTeabHOCTH'2. Tak, B Tpo-
IIJIOM TOAY POCCHUMCKHE CyIbl INIOKWPOBAJIM BECH
MUp, TPU3HAB TUIIOBYIO OTOBOPKY MexXmyHapoi-
HOTO apOuTpaxkHOro cyaa npu MexXTyHapomaHOM
ToproBoii Tajare B [laprke HemeicTBUTETbHOM .
M xoTs1 motoMm aTa olmnbKa Obliia ucripaBieHa Bep-
XOBHBIM CYJOM, OCalo4yeK, Kak TOBOPUTCS, OCTAJICS
— M OCTaHETCS Ha IOJITUE TOJIbI.

Kpome Toro, apoutpaxnas pecopma B Poccun
00011JTa CTOPOHOIT BOITPOC YJIYUYIIIEHUS KaueCcTBa Cy-

SURL: http.//globalarbitrationreview.com/article/1034955/getting-to-grips-with-guerrilla-tactics %20.

SCmamosa 257 Yeonoenoeo kodexca OAD. URL: http.//www.inhousecommunity.com/article/potential-criminal-liability-for-

arbitrators-and-experts-in-the-uae/.
7 URL:  https;

arbitration.ru/press-centr/news/issledovanie-raa-po-primeneniyu-nyu-yorkskoy-konventsii/ ?sphrase

id=46099.

$Cm. onpedenernue BAC P® om 30 aneaps 2012 200a Ne BAC-15384/11 no deay Ne A40-35844/2011-69-311 (deao HIIMK

npomue Makcumosa).

? [Tocmanoenenus PAC Mockoeckoeo okpyea om 13 okmsabps 2008 2oda Ne KI-A40/9254-08 u om 13 okmaops 2008 2o0a
No KT-A40/9294-08- 1,2; onpedenenue BAC PD om 15 utonsn 2009 eoda Ne 5520/09.

10 [Tocmanoeaenue npezuduyma BAC P® om 28 ansaps 2014 200a Ne 11535/13.

T [Tocmanoeaenus npesuduyma BAC PO om 19 mas 2009 eoda Ne 17476/08 u om 19 mas 2009 eooa Ne 17481/08; onpede-

nenue BAC PD om 17 ghespans 2010 eoda Ne BAC-17333/09.

2 Onpeodenenue BAC PD om 17 ghespans 2010 2o0a Ne BAC-17333/09.

13 [lodpobHuee o deae cm. hitps.//pravo.ru/news/206812/.
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JeOHOTO KOHTPOJISI HaJl TPETEHCKUM pa3Oupartesib-
CTBOM, XOTs1 0€3 3TOr0 HEBO3MOXKHO C/IeJIaTh CTPAHY
MOIYJIIPHBIM MECTOM apOUTpaxa.

Hanunuue
KBa/IMPULMPOBAHHOIO

U 3pesioro apbuTtpa>kHoro
coobuliecTBa

JInbepanbHOrOo 3aKOHOJATENLCTBA OO0 apoOu-
Tpaxke U APY>KECTBEHHOI apOUTpaxy cyaeOHON cu-
CTEMBI HETOCTATOYHO, YTOOBI ClieJaTh KOHKPETHYIO
CTpaHy MOMYJISIPHBIM MECTOM apouTpaxa. DTo Bce-
ro JIMIlIb MH(PPACTPYKTypa, KOTOpasl TOKHA OBbITh
HaToJIHEHA COJepXKaHUWEM. TakuM coaepKaHueM
SABJISIETCSI HATMUKME KBATM(UIIMPOBAHHOTO U 3PEJo-
ro apOUTPaKHOTO COOOIIEeCTBA, KOTOPOE CIIOCOOHO
BBICTYIIaTh KaK B Ka4eCTBE apOUTPOB, TaK U B Kadye-
CTBE TIPEICTaBUTEIICH CTOPOH B apOUTpake.

Bo Bcex cTpaHax repBoli TpyIIbl UMeeTCsl 3Ha-
YUTETbHOE KOJUYECTBO apOUTPOB MUPOBOTO YPOB-
Hsl, KOTOpBIE MOTYT pacCcMaTpUBaTh CaAMbIe CJIOKHbBIC
criopsl. B Poccnu ceituac pacter mpekpacHoe MoKo-
JIEHUE MOJIOABIX IOPUCTOB, BOBJICUYEHHBIX B CJIOX-
Hble apOUTpaXkHbIe pa3drpaTeIbCTBa 3a TIpeaeaaMu
CTpaHBbI, YTO TTO3BOJISIET UM MOHAThH, B UEM 3aKJTI04a-
€TCsI UCKYCCTBO pabOThl apOUTpa MUPOBOTO YPOBHSI.
OaHako MOTpeOyloTCs elle AeCATKU JIET ISl TOro,
YTOObI OHM CMOTJIM JIOCTUYb YPOBHSI BEAYIIMX ap-
outpoB Aurmuu, @panuvu uau Iseitapuu. He-
BO3MOXHO CTaTh apOUTPOM B OJIMH JIeHb — HEOOX0-
MO HaOMPATh OIBIT HA HEOOIBIIIUX U HECTOXKHBIX
cnopax. K coxaneHuio, Kak 0yaeT moka3zaHO HIXKE,
BBEJICHHBIE apOUTpaxHON pecdhopMoil TpeboBaHUS
K CIHMCKaM apOUTPOB MPEMSITCTBYIOT BOBJICUCHUIO
MOJIOJBIX IOPUCTOB B apOUTpaxkHOe pazduparesib-
CTBO.

HexBaTky «goMaliHux» apOUTPOB TeOpeTUYe-
CKU MOHO OBbLJIO ObI KOMIIEHCUPOBATh MHOCTPAH-
HBIMM, TIpHe3xkatommMu B Poccuio paccMatpuBarh
criopbl. Ho 1151 3TOr0 HyXXHO YIPOCTUTH BU30BBII
peXuM I MHOCTPAHHBIX apOMTPOB U TIpeiacTa-
BUTEJIEl CTOPOH, BHECTU M3MEHEHMSI B HAJIOTOBOE
3aKOHOJATEILCTBO, OCBOOOAMB MHOCTPAHHBIX ap-
ouTpoB oT HaJoroB B Poccuu. Hudero aToro B xoze
apOuTpaxkHoOUl pepopMbl caeaaHo He ObLTo. BmecTe
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C TeM, KakK IOKa3bIBAECT IPAKTUKA, OTPAHUYECHUE
Ha y4yacTM€ MHOCTPAHHBIX CIICLMATIUCTOB — OYIb
TO B CIIOPTE WM IOPUCIIPYACHLUU — BEIET JIUIIb
K CHIDKEHUIO YPOBHS KOHKYPEHTOCITIOCOOHOCTHU
OTEYECTBEHHBIX KaJApOB.

Kpome Ttoro, 3pesioe mpodeccruoHaibHOE CO-
OOIIIECTBO CITOCOOHO JIy4llle, Ye€M TOCyIapCTBO,
OOpOThCS CO 3JIOYIOTpedJieHUsIMU B cdepe Tpe-
Teiickoro pazoupatenbcTtBa. OTMETHUM, YTO B CTpa-
Hax C pa3BUTbIMU IPABOBLIMU TPAMAULIMSIMU IOPU-
CThl HE TIBITAKOTCSI UCIOJIb30BATh TPETEUCKUE CYIbI
JUTSL JIETAJIM3allMA HE3aKOHHBIX CXEM IO CJIEAYIO-
LIMM [IPUYUHAM:

*  TaKUMM CIy4assMU TOCTaTOYHO 3(PHEKTUB-

HO 3aHUMAETCS MO,

* aIBOKaT, KOTOPBIA MOMYyCTWI KOHMIMKT
WHTEPECOB TPU PACCMOTPEHUM  CIIOpaA
B KaueCcTBe apOUTpa JIMOO BCTYMUJI B CTOBOP
C apOUTPOM OTHOCHUTENIBHO OYIyIlero pe-
LIEHUSI, CTAHET MPEIMETOM CTPOTOro pas-
OrpaTeabCcTBa CO CTOPOHBI COOTBETCTBYIO-
IIETO aBOKATCKOTO OOBEANHEHUS;

*  TOTEPS IOPUCTOM PEITYTALIMU B CBSI3U C yda-
CTUEM B COMHUTEJIbHOM TPETEHCKOM pas-
OuparenbCcTBe (PAKTUUECKM CTaBUT KpECT
Ha €ro JaJbHEUIIIEN Kapbepe.

OrpaHuYeHusT B POCCUNCKOM 3aKOHOAATENb-
CTBE OTHOCMUTEJIBHO BBICTYIUIEHUSI adBOKATCKUX
00bEeIMHEHWI B KaUueCTBe YUpeauTeseil TpeTeHCKIX
CyJIOB BO3HMKJIM He Ha mycTtoM Mmecrte. K coxaie-
HUIO, UMEHHO aJBOKAaThl 3a4acTyl0 OBbLIM BOBJIE-
YEeHBbl B CO3[AHUE PA3ZHOTO POAA CXEM 3JIOYIIOTpPE-
OoseHust (hopMOil TpeTelicKoro pa30ouparesbCTBa.
OnHako He U3BECTHO HU OIHOTO CiIydasi, Korjaa Ta-
KHe 3JI0yTIOTPeOJIeHNsT CO CTOPOHBI aIBOKATOB CTa-
JIV OBI IPEIMETOM TTPUCTATLHOTO BHUMAHUS CO CTO-
poHbl PeepanbHOM MagaThl anBoKaToB PO.

Hanunumne nonbsyrowmxcs
LlOBEPUEM CTOPOH
ap6UTPaXKHbIX UHCTUTYTOB

YeTBepToil coCTaBISIONICH ycriexa MecTa ap-
OuTpaxka, Kak Mbl MUCAIW BBIIIE, SIBASETCS HAJIM-
yype apOUTpaXkKHBIX MHCTUTYTOB, ITOJb3YIOIIUXCS
JIOBEpUEM CTOpPOH. Tak, MpakTUYECKW B KaXKIOM
MOMYJISIPHOM MecTe apOMTpaxa ecTb CBOM «(ar-



MaHCKUIi» apOUTpaXXHbIi UHCTUTYT: B JIOHIOHE —
LCIA, B ITapuxe — ICC, B Cunramype — SIAC!,

BwMmecre ¢ Tem, Hanpumep, LlBeituapus, sBsi-
SICh OTHUM M3 CAMBIX TTOIYJIIPHBIX MECT apOUTpaka,
He UMeeT apOUTPaKHOTO MHCTUTYTA TAKOTO YPOBHSI,
kak ICC. Ileeiiuapckue ITanater (SCAI), xoto-
pble UMEIOT COOCTBEHHBIM perjiaMeHT, 3HAUUTE/Ib-
HO YCTyHalOT CBOMM OJMXKAWIINM KOHKYPEHTAM.
Tem He MeHee HaW4ue APYKECTBEHHBIX apOUTpa-
Ky 3aKOHOJATEIbCTBA U CYeOHOM MTPaKTUKKU BKYTIE
C MpeKpacHbIM ITYJOM BBICOKOKBAIM(UIIUPOBAH-
HbIX apouTpoB aenator LlBelinapuio oyeHb MOMy-
JISPHBIM MECTOM apOuTpaxa.

[Mo3unmsi, cormacHO KOTOpPOW «8 cmpaHe
He Modcem Obimb MHO20 mMpemeicKux cy0oe»', Tiy-
0oko ommboyHa. BnpouyeM, B Takoii, Kak YkpanHa
nnu 3amMOusl, AeCTBUTEIbHO He MOXeT. Tak, Ykpa-
WHa SBISIETCSI €IMHCTBEHHOU cTpaHoii EBporbl,
B kotopoit MKAC mipu TIIIT YkpauHbl umMeeT Mo-
HOTIOJIMIO Ha TpeTelcKoe pa3oupaTesibCTBO Medc-
OyHapoouwix criopos'®. B 3amOuu MMHUCTEPCTBO
IOCTUIIMM BIIPaBe OTKAa3aTh B PETUCTpAllUM TPEeTeii-
CKOTO Cy/ia, €C/IA COUTET, YTO KOJIUYECTBO YK€ CY-
IIECTBYIOIIMX LIEHTPOB MO pa3pelieHu0 CIIOpOB
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SIBJISICTCSI TOCTATOYHBIM, TPU 3TOM OTKa3 IOJIKCH
OBITh MOTUBUPOBAHHBIM!”.

UYTo Xe KacaeTcs BEAyIIUX CTpaH, TO B HUX CY-
IIECTBYIOT IE€CATKU TpeTeicKux cymnoB. Huke mpu-
BeJICH MepevYeHb OCHOBHBIX.

AHrIHS

1. London Court of International Arbitration.

2. The Chartered Institute of Arbitrators
(CIArb)'3.

3. The Centre
Resolution®.

4. Insurance and Reinsurance Arbitration
Society (ARIAS (UK)).

5. Grain & Feed Trade Association (GAFTA).

6. Federation of Oils, Seeds & Fats Associations
(FOSFA)?!,

7. London Metal Exchange (LME)?.

8. London Maritime Arbitrators’ Association
(LMAA)%,

CIIA

1. American Arbitration Association (AAA)*
and its International Centre for Dispute
Resolution (ICDR)?» (AAA/ICDR).

for Effective  Dispute

14 STAC 6b11 cozoan ¢ 1990 200y 6 kauecmee HKO Cosemom sxoHomuueckoeo pazeumus u Cogemom no pazeumuio mopeoeau
Cuneanypa. B 1999 20dy yupedumenu cmenunuce Ha Cuneanypckyio akademuto npasa (koaneeuro adgoxkamoe Cuneanypa),
a 6 2003 200y — na Dedepauyuio 6usneca Cuneanypa. [annas opeanusayus npedcmaeisem coboil mopeogyo naiamy,
Komopas obsedunsem 6onee 20 000 komnanuii, cm. Lawrence Boo and Kevin Nash, Singapore International Arbitration
Centre (SIAC) 6 SIAC-1, rel. 8-2015.

M. JI. Tanenepun: «Ho mexncOyHapoOHbiii onvim HEYMOAUMO C8UOCMeAbCmEYem 0 MOM, YMO 6 CIpPaHe He Modicem Oblmb
MHO020 mpemelicKux cy0os. Bcnomuume xoms 061 00HY pazeumyio 0pucouKyur, 20e maxkux 6e0yuux cy0os 6oavuie 00H020-
08yx » (u3 evicmynaenus Ha kongepenyuu ICC Russia 28 nosiops 2017 2o0a). Ilpedcmasnsemcs, umo ocHooli 045 0aHH020
YmMeepAucOeHUs: NOCAYICUN0 U38ecmHoe «uccaedosanue» PALL (cm. Xeaneit B. Cmoiono, desyuiku... // Tpemeiickuii cyo. —
2018. — Ne 1/2. — C. 42—45).

16 B em. 38 3axona Ykpauno: «O enewnesxonomuneckol desmenvHocmu» ¢ 1995 2ody 0bi10 6nHeceHo usmenenue, coeaacHo
Komopomy cnopbl, 6osHukarowue uz B3I, nyscno nepedasamv umento 8 MKAC u MAK npu TIIII Yxkpaunot, uem pakmuue-
CKU Obl1a YCMAH0BAeHA MOHONOAUSL OGHHBIX UHCIUMYMO8 HA pa3pelieHue GHeUHemope08biX CHOPO8s.

7 Xykoea I'. Apbumpanxcnbie uncmumymol: npagosoil cmamyc, cozoanue, 00s13amenbHble mpedo8anus, Had30p 3a 0esmens-
Hocmoio // Tpemeiickuii cyo. — 2016. — Ne 2/3. — C. 74.

18 URL: http://www.ciarb.org/dispute-appointment-service/arbitration/ciarb-arbitration-rules.

D URL: https.//www.cedr.com/about us/contact/location.php.

2 URL: https://www.gafta.com/Arbitration.

2LURL: https://www.fosfa.org/arbitration/.

2URL: https://www.Ilme.com/About/Regulation/Arbitration#tab Index=0.

2 URL: hitp://www.maritimelondon.com/service/arbitration.

22URL: https://www.adr.org.

S URL: https://www.icdr.org.
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2. JAMS (panee Judicial Arbitration and
Mediation Services).

3. International Institute for  Conflict
Prevention and Resolution (CPR)?.

4. Silicon Valley Arbitration & Mediation
Center (SVAMC)2,

5. Arbitration Mediation Conciliation
Center®.

6. Inter-American Commercial Arbitration
Commission (IACAC)¥.

7. Commercial Arbitration and Mediation
Centre for the Americas (CAMCA)3'.

8. Chicago International Dispute Resolution
Association’?.

9. Colorado Mediators & Arbitrators®.

10. The Financial Industry  Regulatory
Authority (FINRA)*,

11. International Centre for Settlement of
Investment Disputes (ICSID).

12. National Arbitration and Mediation
(NAM)*>,

13. Society of Maritime Arbitrators®.
@pannus

1.

The International Chamber of Commerce
(ICC).

French Arbitration Association (Association
francaise d’arbitrage).

Paris Centre for Mediation and Arbitration
(Centre de médiation et d’arbitrage de
Paris).

International Arbitration Chamber of Paris
(Chambre arbitrale internationale de Paris).
Paris Maritime  Arbitration Chamber
(Chambre arbitrale maritime de Paris).

2 URL:
27URL:
2 URL:
2URL:
S URL:
STURL:
32URL:
P URL:
*URL:
P URL:
S URL:
STURL:

www.jamsadr.com.

www.cpradr.org.

svamc.org/intl-arbitration/.
amccenter.com/Services.aspx.

https.,
https.,
https.,
htp.,
htp.,

6. French Reinsurance and Insurance
Arbitration  Centre  (Centre  francais
d’arbitrage de réassurance et d’assurance).

Tepmanns

1. Deutsche Institution fiir Schiedsgerichts-
barkeit (DIS).

2. Frankfurt International Arbitration Centre
(FIAC).

3. German Maritime Arbitration Association
(GMAA).

4. Hamburg — Arbitration Court of the

Chamber of Commerce.

5. Hamburg — Chinese Arbitration Center
(CEAC).

6. Hamburg Friendly
(Freundschaftliche Arbitrage)?’.

7. Hamburg — Waren-Verein der Hamburger
Borse.

8. Hamburg— Arbitrationofthe German Coffee
Association (Deutscher Kaffeeverband).

Arbitrage

Brimie mpuBeJeHBI TOJBKO Haubosiee M3BECT-
HbIe TPETEMCKUE CYAbl: B CTpaHaX Pa3BUTHIX SKOHO-
MUK OTCYTCTBYET PETUCTpallMsl TPETEMCKUX CYIO0B,
a TMOTOMY MX TOYHOE KOJIMYECTBO HE 3HAET HUKTO.
OpHako, HECMOTPSI Ha OTCYTCTBHE TOCYIAapCTBEH-
HOTO KOHTPOJISI 32 apOUTPaKHBIMU LIEHTPAMM, YHC-
JIO OTMEHEHHBIX TOCYIapCTBEHHBIMM CYJIlaMU pelile-
HUI TPETEHCKUX CYIOB B OTUX CTpaHaX HEBEJIUKO,
a MPOLIEHT UCMOJHEHHBIX apOUTPaXKHBIX PEIICHUI,
Hao00pOT, KpaliHe BHICOKHUIA.

TouHo Tak ke OCHOBAaHHBIM Ha JIOXHBIX IO-
CTyJIaTax SIBJSIETCS TE3UC O TOM, UTO «Bedyujux cy-
doeé He modicem Obimb Ooavule 00H020-08yx». Kakoit

www.sice.oas.org/dispute/comarb/iacac/iacacle.asp.

htp.,
htp.,
htp.,
http.,
htp.,
htp.,

www.sice.oas.org/dispute/comarb_e.asp.
www.cidra.org/.

www.coma.com/.
www.finra.org/arbitration-and-mediation.
www.namadr.com/company/about/.
www.smany.org/.

https://www.hk24.de/produktmarken/beratung-service/recht und_steuern/schiedsgerichte/schiedsgericht-

handelskammer/1168186.

62

| Arbitration.ru


https://www.jamsadr.com
https://www.cpradr.org
https://svamc.org/intl-arbitration/
http://amccenter.com/Services.aspx
http://www.sice.oas.org/dispute/comarb/iacac/iacac1e.asp
http://www.sice.oas.org/dispute/comarb_e.asp
http://www.cidra.org/
http://www.coma.com/
http://www.finra.org/arbitration-and-mediation
http://www.namadr.com/company/about/
http://www.smany.org/
https://www.hk24.de/produktmarken/beratung-service/recht_und_steuern/schiedsgerichte/schiedsgericht-handelskammer/1168186
https://www.hk24.de/produktmarken/beratung-service/recht_und_steuern/schiedsgerichte/schiedsgericht-handelskammer/1168186

KPUTEPUIT TOJKEH TIPUMEHSIThCS JUISI OTIpeAeSIeHUS
MOHATUS «Beaylnii»? Bemyias pojb apOUTpakHO-
TO MHCTUTYTA OMPEeIIsSieTCsl He KOJTMYECTBOM JIe —
B MPOTUBHOM cCJlydae BeAyIIUM apOUTpa>KHbIM MH-
ctutyToM B EBporne cuutancs 661 MKAC npu TTIIT
YKpauHbl, KOTOPBIi 10 HEAABHETO BPEMEHU aJMU-
HUCTPUPOBAJT PEKOPAHOE KOJIMIECTBO e,

1 295
I 198
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Il MpuHsTo K NpousBoacTBY M PaccmotpeHo

MKAC npu T YkpauHel

Kak BMIHO, KOJIWYECTBO [eJ, paccMaTpuBa-
embix MKAC npu TIIIT YkpauHbl, B HEKOTOpbIE
ronsl mpesbimaio yuciao aean B ICC, LCIA, SCC
wi VIAC. OgHako Takoe KOJWYECTBO OBIIO He-
CKOJILKO MCKYCCTBEHHBIM: B 3aKOHOJATCJIbCTBE
0 BHEITHEAKOHOMUYECKOU AeATeIbHOCTU YKPauHbBI
OBLIO MOJIOXEHWE O TOM, YTO HauucaeHue mrpada
3a HEBO3BpAT BAJIOTHON BBIPYYKHM TPHUOCTAHAB-
JIMBaeTcs, ecaud akcnoptep obpaiaetcss B MKAC
nipu TTIIT Ykpaunsr®® (4T0 MOAIEPKUBATIO CTPpEMIIE-
HUE 3KCIIOPTEepOB obOpaliathesl B apoutpax). [Toce
HUCKJTIOYEHUST JTaHHOTO MOJI0XKEHUS 00beM Je] pe3KO
CHUBUIICS.

Benymias ponp apOUTpaXkHOro MHCTUTYTA
JIOJDKHA OTIPENEeIsATbCSl B COOTBETCTBYIOIICH cepe
nestenbHocTU. Tak, Hampumep, ICSID saBusercs
BEIYIIMM B 00JIACTM MHBECTUIIMOHHOTO apOUTpaxka,
HECMOTpsI Ha TO YTO KOJIMYECTBO JIe] B 9TOM MHCTU-
TyTe ucuucasgercsa aecatkaMu. FOSFA — Bemyiuii

[ POBAJ1 APEUTPAYKHOW PEOOPMbIBP® | AHAJIMTUKA

1o criopaM B objactu Toprosiau maciom, GAFTA —
B 00JIaCTU TOPTOBJAW 3€PHOBBIMU KYJIBTYpaMH,
LMAA — B cchepe MOPCKUX CITOPOB.

B sTtom cmbicie Hanuuue B CuHramype u [oH-
KOHTe MO OJHOMY apOWUTPaKHOMY IIEHTPY TaKKe
He SIBJISIETCSI TTOKa3aTeIbHbIM. Bo-nepevix, 00a 3TU
OCTpOBa HMMEIOT W OrpaHUYEHHYIO TEPPUTOPUIO,
W OTHOCWUTEJIbHO HeOOJIbIlIoe HaceJleHue, CpaB-
HUBaTh uX ¢ Poccueil HeKOppeKTHO. Bo-émopbix,
BO Bce BpemeHa 1 CuHramyp, U [OHKOHT Kak cTpa-
HBI aHIJIMIACKOTO TIpaBa v ObIBIINE aHTJIMACKHUE KO-
JIOHUU UCITBITBIBIM OCTPYIO KOHKYPEHIIUIO CO CTO-
ponbl LCIA, a Takke conepHUYaIn APYT ¢ APYroM
(TTOCKOJIbKY B JTAHHBIX CTpaHax HET OrpaHWYeHUN
Ha JesATeTbHOCTh MHOCTPAHHBIX apOUTPAKHBIX WH-
ctutytoB). Kpome Toro, B [oHKOHTE OTKPBITO MIpeI-
craButeabcTBO CIETAC, KOoTOpOoe TOXe TBITaeTCs
koHkKypupoBath ¢ HKIAC.

IToaTOMy TE€3MC O TOM, UTO B CTPaHE HE MOXET
OBITH OOJIee OTHOTO-IBYX BEAYIIUX UHCTUTYTOB, SIB-
JISIeTCS TIIyOOKO OLIIMOOYHBIM.

U camoe rnaBHoe. Borpoc o ToM, MeeT Jiu Tpe-
TEMCKUIA Cy MpaBo Ha CYIIIECTBOBAHME, BO BCEX 9TUX
CTpaHax pellaeT pbIHOK, a HE YNHOBHUKU Ha OCHO-
BaHUU HEIPO3PavYHbIX U HE OCHOBAHHBIX Ha 3aKOHE
kputepues. Tak, B cepenune 1970-x romoB Toproas
nanata . CTOKroibMa aIMUHUCTPUpPOBaJa BCETO
HeckoIbKo jes B roa. Cama majaTta paccMaTpuBa-
Jla BOIIPOC O I11eJIeCOOOPa3HOCTU CYIIECTBOBAHUS
cBoero TpeTelickoro cyna. Ecau 661 MUHUCTEPCTBO
focturuu [IBenyu Toraa pemmnao, 4To JTaHHBIA ap-
OUTPAKHBIN Cyl HE SBISIETCST «BEAYIIIUM», TO MEX-
JyHApOIHBIN apOUTpaxX He yBUIE) Obl ycriexa ApOu-
TpaxkHoro uHctutyta SCC.

3 B 2014 200y MKAC npu TIIIT Yxpaunst 6610 npunsmo Kk npouzseoocmesy 696 dea, paccmompero 356, ¢ 2015 eody — 922
u 549 den coomeemcmeenno; 6 2016 20dy — 553 u 472; ¢ 2017 e0dy — 331 u 295; 6 2018 eody — 286 u 198. URL: https.//

icac.org.ua/ru/statystyka-ta-praktyka/zvity/.

¥ Cm. usmenenus 6 u. 2 cm. 4 3axona Ykpaunvl «O nopsoke ocyuiecmenenus paciemos 6 UHOCMpAaHHoi eatiome» u adzay
1 4. 3 cm. 3 3akona «O6 ypeeyauposanuu mosapoodmeHHbix (bapmepHbuix) onepauuil 6 cghepe GHeuHeIKOHOMUYECKOL

desmenvHocmu».
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MPOBAJ1 3AABJIEHHbIX
LLEJIEN PEQGOPMBI

OHa pencreuTesIbHO

npoBasinsiaCb

MOXHO J0JT0 AMCKYTUPOBaTh O TOM, IIPO-
BaJIWJach JIM apOuTpakHasi pepopMa M 4TO SIBJISI-
eTCcsl KpUTepreM ycrexa uian mpoBana. O4eBUIHO,
YTO Hanbosiee OOBEKTUBHBIM KPUTEPUEM SIBIISIETCS
CTaTUCTUKA. A OHa JOCTATOYHO I'PyCTHAs.
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[ Tpe6oBaHns yooBNeTBOPeHbI

Konuuecmeo 0en e 2z0cydapcmeeHHbIX cy0ax 06
ochapuseaHuu peweHuli mpemeliCKUX cy0oe
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Il Paccmotpero fen [l Tpe6osarus yaoeneTsopeHsi

Konuuyecmeo 0es o evbidaye ucnosHUmMeIbHo20
Aucma Ha npuHyoumesibHoe UchosiHeHUe pewleHus
mpemelickozo cyoa
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Kak BUIHO 13 NMpUBEIEHHBIX TPa®UKOB, KOJIU-
YEeCTBO JIeJl B FOCYJAapCTBEHHBIX Cydax 00 ocrapu-
BaHWUM PEIICHUI TPETEMCKUX Cyl0B JIMOO O BbIIaue
WUCTIOJIHUTEIBHOTO JINCTA YMEHBIINIOCH B CPEIHEM
B 5 pa3. A 3HA4YuUT, U 00BEM TPETEHCKOro pa3doupa-
TEJbCTBA TAKXKE CHU3WJICS B 5 pas.

ATI0JIOTeThI TPEeTEMCKOM pedopMbl MOTYT CKa-
3aTh, YTO BTO MPEKPACHBIN MOKa3aTelb: OH CBUIC-
TEJIBCTBYET O TOM, UTO HE CTaJIO «ILJIOXUX» TpeTeii-
CKUX CYIOB, a OCTAJIMCh TOJBKO «xopoines. Ho 310
He Tak. Ec/ii mocMoTpeTh Ha CTaTUCTUKY, TO BUIHO,
YTO KOJUYECTBO HETaTUBHBIX PEIIeHUI Trocyaap-
CTBEHHBIX CyIOB B MPOLICHTHOM OTHOIIEHUU BbI-
pocno. To ecTb TpeTeHCKUX CYIOB TeMepb MEHBbIIIE,
HO Ka4yeCTBO MX PEIICHUI CTaJO TOJBKO XyXKe, T0-
CKOJIBKY OTMEH JIM0O OTKA30B B Bbljaye MCITOJHU-
TeJbHBIX JINCTOB ceiiyac OoJbIIIe.
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Perucrpauusa TpeTenckux
CyA0B B NpuHLUMne

HEe MOXKET NPeKpaTUTb
3/10ynotpebieHuns

B cdepe TpeTerucKoro
pa3bupaTtenbCcTBa

B kauecTBe maHaliem OT 3J0YMOTPeOICHUI
WHHUIIAATOPBI apOUTPaKHON pedOpMBI TTPEIIOKM-
JIM PerucTpaluio TpeTelcKux cymoB. [IpoTuBoBe-
COM BO3MOXHOMY OIOPOKPATUYECKOMY ITPOU3BOITY
JIOJDKEH OBUT CTaTh COBET IO COBEPIIEHCTBOBAHUIO
TPETEMCKOTO pa3dMpaTebcTBa Mpy MUHUCTEPCTBE
octunun P® (manee — CoBeT), B KOTOPOM JIMIIA,
3aHUMAIOIINE TOCYIapCTBEHHbBIC TOJDKHOCTH, TOCY-
JAPCTBEHHBIE CJIyKallllie, MOTJIM COCTABJISITh He 0O-
Jiee OTHOM TpeTH oT ob1ero coctaBa Coseta®.

OpHaKo 3TO He TTOMOTJIO.

Kak yka3bIBajioch BEIIIIE, MUPOBOIA OITBIT CBH-
JIETEIBLCTBYET O TOM, YTO 3JI0yOTPeOIeHUs B chepe
TPETEIICKOTO pa3oupaTesIbCTBa JOJIKHBI MTPeceKaTh-
csl Ha ypOBHE CyneOHOro KOHTPOJIS, a TaM, TIe 3TO
MMPUMEHNUMO, — TAKKe Ha YPOBHE peakimu npodec-
CUOHAJIBLHOTO coobI1IecTBa (paccienoBaHuit (akToB
HapyleHus: npodecCUOHAIbHOM 3THKU aIBoOKaT-
CKUMU 00pa3oBaHUSIMU U 11p. )+,

[ POBAJ1 APEUTPAYKHOW PEOOPMbIBP® | AHAJIMTUKA

IMpakTka cocemHUX CTpaH, B KOTOPBIX Oblia
BBE/eHA CHCTEMa TOCYIapCTBEHHOM perucTpaiuu
TPETEMCKUX CYIOB U YCTAHOBJEHBI «OOBEKTUBHBIC
kputepumn» (JlatBus, YkpanHa), mokasaja, 4To 3TO
HE MOMOTJIO M30aBUTHCS OT 3710YITOTpeOJIeHU B che-
pe TpeTeiickoro pazouparenabcTBa. B JIarBuu 10 BBe-
JIEHUST CUCTEMbl perucTpaiuu ob10 6osee 200 cy-
noB, Tiociie — okosio 80. 751 cTpaHbl ¢ HaceJeHUEM
OKOJI0 2 MJIH Y€JIOBEK 3TO JOCTATOYHO MHOTO, CJe-
JIOBATEIbHO, BCE, KTO XOTEJI MOJyYUThb pa3pelicHue,
ero nosryunau. Ha YkpanHe nociie BBeAeHUS CUCTE-
Mbl pErucTpanuy octajioch okojo 500 MoCTOSTHHO
JIIEVICTBYIOIIMX TPETEUCKUX CYIOB IJId paccMOTpe-
HUSI BHYTPEHHMX CIIOPOB*?, YTO TaKKe MOKa3bIBaeT
Hea(PHEeKTUBHOCTb JTAHHOW CUCTEMBI.

Kpurtepuu, npumeHsieMble MUHUCTEPCTBOM
foctuun Poccum, He SIBISIIOTCA OOBEKTHBHBIMU:
OHU HE OCHOBAHBI Ha 3aKOHe* M B HUX MCIOJIb3Y-
I0TCSI HeompeneeHHble Kareropuu*. Kpome Toro,
Jaxe Te KPpUTEPHUU, KOTOPbIE O3BYYMBAIOTCS, TPH-
MEHSIIOTCS U30MpaTeIbHO™,

CoseT mpu MUHIOCTEe HE CMOT CTaTh MPOTUBO-
BECOM M 0Ka3aTh KaKOTO-I100 3HAYMMOTO BJIUSTHUS
Ha Tipoliecc: caM (akT Toro, uro u3 39 3asBiACHUIA,
MoJaHHBIX B MUHIOCT MO COCTOSIHMIO Ha 29 MmapTa
2019 roga*, TonbKo 14 mpoiuiu yepes3 GI0poKpaTHue-
CKU (UABTP MMHUCTEPCTBA U OBLIA PACCMOTPEHBI

Y [Iynkm 11 Ilonoxcenus o nopadke cozdanus u desmenvhocmu Coeema no CO8ePUICHCMBOBAHUIO MPEMeliCK020
paszbupamenvcmea, ymaepicoeHHo2o npukazom Munucmepcmea rocmuvuu om 13 uwoas 2016 eoda N 165.

I Hanpumep, ¢ 2015 20dy Chartered Institute of Arbitrators, necocyoapcmeennoe 00sedunerue apoumpancHolx 10pucmos,
HAn0cun0 wmpagh 6 25 moic. hyHmMos cmepaune08 Ha 00HO20 U3 CEOUX YACHO8 U AUUUAO €20 YAeHCMEd U3-3a HAPYUEeHUS
Hopm npogheccuonanvroii smuxu. URL: http://'www.ciarb.org/news/ciarb-news/news-detail/professional-conduct-announce-
ments/2016/01/06/andriy-astapov.

“2URL: http://rgf.informjust.ua/home/index.

* Hanpumep, mpeboganue 0 noomeepiucoeHuy cmaica apoumpos cnpagkoil, 6 Komopoi 00ANCHbL YKA3bI8AMbCsA CMOPOHbL
u npedmem pazoupamenscmaeda.

“ Tak, ¢ n. 8 cm. 44 Dedepanrvroco 3axona om 29 dexabps 2015 eo0a Ne 382-D3 «06 apbumpadxice (mpemeiickom
pasbupamenvcmee) ¢ Poccutickoii Dedepayuu» ykasansl caedyroujie abcmpakmHble NOHAMUS 0451 OUEHKU apOUMPasCHbIX
YupescOeHuil: penymayus HeKOMMep4eCcKoll OpeaHUu3ayuU, npU KOMopoii co30aemcs NHOCIMOSHHO 0elicmeyruiee apoumpaicHoe
yupescoenue; biCOKULL YPO8eHb OPeAHU3AUUU 0essMeAbHOCMU, WUPOKO NPUSHAHHAS MeJNCOYHAPOOHAS Penymayusl.

* Hanpumep, npu peeucmpayuu Apoumpaicroeo yenmpa npu Hucmumyme cospemennoeo apoumpayca Munucmepcmeo
rocmuyuu PO npunsno cnpasky o cmaice apoumpos, 8 Komopoil He 0blau yKazauwl npedmem cnopa u cmopowusl. [lpu
paccmomperuu 0oKymeHmog Apoumpaxcroii Accoyuayuu cnpaska no mot xce camoii popme Munrocm ne ycmpouaa.

¥ Brarouas 3a5161eHUs HeKOMMEPHeCKUX 0peanu3ayuil, nodasasuiuecs Heckoavko pas. Cm. nyoauunsiii omuem Cogema

3a 2018 e00. URL: https.//minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-sove-
ta-po-sovershenstvovaniyu.
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Ha 3acemgaHugx CoseTa?’, IMOKa3bIBAET, YTO B OOJIb-
el cTeneH UMEHHO YMHOBHUKY MUHIOCTA pelia-
JI, KOMY BbIIaBaTh pa3pelleHus, a KoMy HeT.

CoBeT TeopeTUYeCKr MMeJ IIaHChI CTaTh Op-
raHoOM, KOTOPBIi MOT ObI cOajaHCHPOBATh MPOMU3-
BOJI CO CTOPOHBI MUHKCTEPCTBa*. OqHAKO ¢ yIeToM
TOTO, YTO UMEHHO MUHIOCT chOPMUPOBAI €ro Co-
craB, COBeT cTajl CKopee «arpeCcCUBHO MOCTYITHBIM»
OOJIBIIMHCTBOM, KOTOPOE MPOCTO CAHKIMOHUPYET
aIMMHUCTPATUBHYIO BOJIIO YNHOBHUKOBY, a He pe-
aJIbHBIM OPTaHOM, ACSATEILHOCTh KOTOPOTO HaMpaB-
JIeHa Ha yJIy4JllieHre TPEeTelCKOro pa3oupaTesibcTBa.

INepBoHavyanbHo B coctaB CoBera Tpenjara-
JIOCh BKJIIOYUTD MpPEACTAaBUTEICH MHOCTPAHHBIX ap-
OUTPaXKHBIX MHCTUTYLIMI, KOTOPbIE MOTJIM OBl J1aTh
MOJIE3HBIE COBETHI OTHOCUTEJIBHO TOTO, YTO HYXKHO
cesiaTh, YTOOBI YAYYIIUTh TPETEUCKYIO aTMochepy
B Poccun. OnmHako aTa ujest He ToJydnsia pa3BUTHUSL.
Taxcxke B CoBeT He BOLLIU JIMIEPHI B chepe MeXKIy-
HapoaHOTo apouTpaxka>’, Mpu3HaHHBIC TAKUMH aB-
TOPUTETHBIMU u3AaHusMU, KaK Chambers Global
n Global Arbitration Review (GAR)’'. Y1 B sTOoM
€CTb UPOHUSI, IOCKOJIBKY, C OTHOI cTopoHbl, CoBeT
npu Muniocte npusHail GAR B KauecTBe aBTOpHU-
TETHOTO MCTOYHMKA TIPU OIpeAcsIeHUN pernyTaiuu
MHOCTPAaHHBIX apOUTPaXKHBIX YUPEKACHUIA, a C APy~
roif — He BBEJ SIBHBIX JIMIEPOB TPETEUCKOTO pa3ou-
paTeNbCcTBa, YKa3aHHBIX 3TUMM W3JAaHUSIMU, B CO-
craB CoBera.

HckioueHue BeaylIMX POCCUMCKUX CIEIu-
aJuCTOB B cdepe TpeTeucKoro paszduparesbCcTBa
ObLTIO MOTMBHUPOBAHO HEOOXOIMMOCTBIO U30eTaHUs
KOH(pIIMKTa MHTepecoB. OMHAKO 3TO HE MOMEIIaIo
Ha3HaueHUIo 3aMmecTuTtesieM Tipeacenaresiss Coera
B. B. Uybaposa — npencrasurenst TITIT PD, koto-
PBIii cOBepIIIeHHO 0e33acTeHYnBO JIo0oupyeT B Co-
Bete uHTepechl MKAC mipu TIIIT P® nipu nosHoM
MOIYCTUTEILCTBE MUHIOCTA.

He daxTo xe 60apMHCTBO WieHOB CoBeTa co-
CTaBJISIIOT JIIOAU, KOTOPbIE HU pa3y He NMPUHUMAIU
y4JacTus B TpeTeiicKoM pa3oupaTtenbcTBe. Kak uesno-
BEK, KOTOPBII HU pa3y HU JIOBUJI PbIOY, MOXET Ha-
VUUTD APYTUX 3TO AejaTh? Bompoc putopruyeckuii.

ApbutparkHas pedopmMa
He usbasuna Poccutro
OT KapMaHHbIX TPETENCKUX

CyJ0B

Kak u3BecTHO, OTHOI M3 IeKIapupyeMbIX 1ie-
Jieil pepopMbl ObLIa JUKBUAAIIMS TaK HAa3bIBAEMbIX
KapMaHHBIX, WIM KOPIOPAaTUBHBIX, TPETCHUCKUX
cymos®. KaxeTcst, 4To, €CJIM BbIIAIM pa3pellicHKe
BCETO HECKOJbKUM apOUTPaXKHBIM YUPEKACHUSIM,
nmpobJieMa pellieHa: HacMOpKa HeT, TTOTOMY 4TO Ta-
LIUEHT MEPTB.

“73acedanus ¢ 22no 31 sneaps 2018 2oda (3a0unoe eonocosanue), 3 uroas 2018 eoda, ¢ 7no 20 cenmsabps 2018 eoda (3aounoe
eonocosarue), ¢ 14 no 26 dexaobps 2018 eoda (3aounoe eonocosanue). Cm. nyoauunotii omuem Cosema 3a 2018 e0d. URL:
https://minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-soveta-po-sovershenstvovaniyu.
“ K coarcanenuio, opyeum ca080M CAOICHO HA36AMb NPEMeEH3Ul, KOMOopble ObliU BbICKA3AHbI 3AS8UMENSIM YUHOBHUKAMU HA
cmaduu npunamuu 3as60xk Ha TLIAY.

# Tepmun esen I0Opuii Apanacves na nepeom Ceezde napoouwix denymamoe CCCP. URL: https.//bit.ly/3IwALcP.

39 Kpome, noxcanyii, npogeccopa A. C. Komaposa, oxazaguiecocs 6 MeHbUUHCMEE NO 8CeM BONPOCAM.

31 Peiimuneu Chambers Global no P® ¢ kamezopuu «Paspewerue cnopoe», URL: hitps://chambers.com/guide/global?publi-
cationTypeld=2&practiceAreald=467 &subsectionTypeld=1&locationld=180; peiimune GAR u Who’s Who Legal ¢ kame-
eopuu «Cneyuanucmot 8 obnacmu mexucoyHapoonozo apoumpaxca 8 Poccuu», URL: https://whoswholegal.com/market-in-
sight-tool? PracticeArea=46&RegionID=& CountrylD=643.

320 cocmase Cosema 6Gonee nodpobHo cm. hitps://zakon.ru/blog/2017/11/28/vklad_minyusta rf v_delo_karmannosti_v_
tretejskoj sfere_sovet_po_sovershenstvovaniyu_tretejskogo_raz.

3 M. JI. Ianrvnepun: « B-mpemoux, mpemetickue cyobl NpU KPYRHbIX KOMMEPUECKUX 0P2aHU3AUUX, OAHKAX, NPU ROMOUU KO-
MOpbIX KOHMPAeHMAM PaKmu1ecKu Hagsa3vleanuch 8 002080pe NpucoeduHenus apoumpasictsie o2oéopku. Kecmamu, ¢ ma-
Kux cyoax, Kak npaguao, Oblau HU3KUe mpemelickue cO0pblL @ C853U ¢ MeM, Mo OHU HANPSIMYI0 cyOCUOUPOBANUCH UMEHHO
moii cmoponoil cnopa, komopas é 100% cayuaee noayuana pewienue é ceor noavsy» (u3 evicmynaenus Ha kongepenyuu ICC
Russia 28 nosiops 2017 20da).
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Bot, Hampumep, HOCTaTOYHO 3HAKOBOE CO-
ObITHE: KOPMOPATUBHBIA TPETEWCKUI Cyd KOMIIa-
Hun «PocaTtom»** mpekpaTuii cBoe CyIIeCTBOBaHUE
¢ 1 Hos16ps 2017 roaa, MOCKOJIbKY He TTOJTYYMII pa3pe-
meHus1 MuHiocTa. 371ech MOXKHO ObLIO ObI CKa3aTh,
4yTO apOouTpaxkHas pedopma JOCTUTIA CBOEH LEH.
OngHako He MpoIUIo U Mecsila, Kak npu Poccuii-
CKOM apOuUTpaxHOM lieHTpe Poccuiickoro mHCTH-
TyTa coBpeMeHHoro apoutpaxa (PUCA) — omHoii
U3 ABYX OpraHM3alldil, MOJYyYMBIIMX <«OJIarociao-
BeHMe» MMUHIOCTA, — MOSIBUJIOCH «CITEIIUAIU3UPO-
BaHHOE IIOJpa3le/ieHrue MO pPa3pellieHUI0 CIIOPOB
B aTOMHOI OTpacn»>

I[Tpu sTOM pyKOBOAWTEIb TPETEHUCKOIrO cyna
KoMnaHuu «PocaTom» cTaa pyKOBOAUTEIEM OTAEE-
Hust PUCA, a cama opraHusanusi, mpu KOTOpoit ObLT
co3faH 3ToT cyd, crana yupeauteaseM PUCA u Bbi-
pa3uiia TOTOBHOCTh «IIPUHUMATh aKTUBHOE YyJacTHe
B TOAJEpXKe U (DUHAHCUPOBAHUM JESTEIbHOCTH
MHcTuTyTa COBpeMeHHOTro apouTpaxkar. Takum o0-
pa3oMm, TpeTeiickuii cya «PocaTroma» Bollles B COCTaB
yupeaureneii PUUCA u nepenan Bce aTOMHBIE CHO-
pbl PALL. He HYy>XHO TOBOPUTb, YTO 3TO OUYEBUIHOE
U TpyOoe HapylIeHUEe 3aKOHa O TPETEMCKUX cyaax,
KoTopblii 3amnpemnaer I1JAY agMuHUCTpUpOBaTh
crnopsl ¢ yuactueM yupenuteneid [TITAY.

ITpou3sor1uio To, 0 Y4eM OPraHU3aTOPOB U BAOX-
HOBHUTEJIE apOUTpakHOU pedopMbl Mpeaymnpexaa-
JIN: «<KapMaHHbIe» TPETEUCKUE CYIbl MUMUKPUPYIOT
MOJi HEKOMMEpYECKHWE OpraHMu3aliu, HWMEIoIIne
pazpenieHue MuHtocta. Kak B CKBepHOM aHEKIOTE:
HUKOMY pBIOY B MPYIy JOBUTb HEJb3sI, a BOT ChIHY
ryoepHaTtopa MOXHO, TOTOMY UTO OH «TaJIaHTJIMBBIA
MpeaPUHUMATEb>.

[ POBAJ1 APEUTPAYKHOW PEOOPMbIBP® | AHAJIMTUKA

ApbutparkHasa pedpopmMa
He npeKkpaTuia uHble
sIBHble 3/10ynoTpebaeHus
¢dopMoun TpeTencKoro
pasbupaTenbcTBa

B kauecTBe HaumboJiee SIpKOro mpuMepa 3J710-
yroTpebJieHuii B 00JIaCTU TpEeTEeMCKOro pasdoupa-
TeTbCTBA BCErJa MPUBOAMIICS ApOMTpaKHBINM Tpe-
TeWCKMil cyln I. MOCKBBI, pyKOBOAUTEb KOTOPOTO,
rocnionuH KpaBiioB, odelan He TOIbKO TapaHTUPO-
BaHHBIM BBIMTPHIII BCEM, KTO 00OpaIiajics B €ero Cy,
HO Jiae BbI1avy UCTIOJIHUTEIHLHOTO JIUCTA B PEKOP/I-
HO KOPOTKHE CPOKHU.

B cBoe BpeMst pa3pabOTUMKOB MpoeKTa apOu-
TpaXkHOH pedOpMBbI MPEAYIPEXIATN, UTO BBEICHUE
CHUCTEMBbI PETUCTPALIMU HE TIPEKPATUT TaHHYIO (hop-
My 3J0YTNOTPeOJCHMI, TTOCKOIBKY ACNbIIbI OT Tpe-
Teiickoro paszbuparenbCcTBa yiayT B apouTpax ad
hoc 6o B WHOCTpaHHBIE apOuTpaxu. MMeHHO
3TO W TPOU3OILI0: rocroauH KpaBIIOB mo-Tipex-
HeMmy o0ellaeT OBICTPOE pacCMOTpPEeHUE CIopa,
HO TIpY 3TOM TIpejiaraeT 3aKjiiouaTh apoOuTpPaKHbIC
OTOBOPKM ISl TIepefiaun CIiopa Ha €ro eIMHOINY-
HOe paccMoTpeHMe Kak apoutpa ad hoc. OH Takke
MpejuiaracT paspelleHue CIIOPOB B MHOCTPAHHBIX
apOUTPaKHBIX MHCTUTYTAX, BXOMSIIMX B TaK Ha3bl-
BaeMbIi MEXTYHApPOIHBIA apOUTPaXKHBINA aJTbsSHC
CO3JaHHBIX TI0 OJHOMY I1a0JIOHY TPETEHUCKMX CY/IOB
B Cunranype, Utamuu, ®panunu u [epmannn®’.

Ha atom (poHe 3asiBIeHUSI 0 TOM, YTO POCCUIi-
CKUeE CYbl TOJDKHBI TTOCTABUTD 3aCJIOH UCTTOTHEHUIO
pellleHni TaKKX CyIoB*®, 3BydaT KakK IPUTOBOP ap-

3 «Bo ucnoanenue peuwenus npasaenus lockopnopayuu “Pocamom” (npomoxona om 16 mapma 2010 2oda Ne 60) yupexcdena
HeKOMMepPYeCKas 0peanu3ayus — yacmuoe yupescoenue “llenmp mpemeiicko2o pecyauposanust u npasogoii sxcnepmusvl”,
npu KOMopom 06pasoeaH 1] pemeuc;cuu cyo aﬂﬂ Paspeutenusi SKOHOMUHECKUX CNOpO6». URL: hitp://www.atomic-energy.ru,

S URL: https:

centerarbitr.ru/nuclear-disputes-division-general- mformatlon .

% «Bce cnopbl no Hacmoswemy 002060py Nepeoarmcs HA paspeuleHue 6 OMKDPbIMOM pejcuMe no 6vlhopy ucmuya
6 eocydapcmeeHHblil cyo uau 8 mpemeiickuii cyo, 00pazo8anHslil CMopoHAMU 045 pa3peuleHus KOHKPemHo20 cnopa, 6 cocmaege
edunonuunoeo apoumpa Kpasyosa A. B. (MHH 344205858175) 6 coomeemcmauu ¢ eco Peenamenmom, denonupogantsim
Y Homapuyca, pasmeueHHbIM Ha caiime WWW.a-1Sm.ru».

STURL: http.//www.interarbi.com/.

3 [anvnepun M. Kpumuuecku eanxcro, umobul cocyoapcmeentvie cyobt cmanu dosepsms mpemetickum // Legal Report. URL:
hitp.//minjust.ru/ru/smi-o-nas/mihail-galperin-kriticheski-vazhno-chtoby-gosudarstvennye-sudy-stali-doveryat-treteys-
kim.
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AHANMUTUKA | MPOBAJ1 APEUTPAXKHOW PEGOPMbI B PO

OouTpaxkHOU pedpopMe: eciin BCsl Hafexaa Ha cyaeo-
HBII KOHTPOJIb, 3a4e€M HYKHO OBUIO BOOOIIE BBO-
JIIUTh pa3pernTeabHylo cucteMy mis [TJAY?

ApbuTtpa)kHasa pedopma
He npeBpaTuaa Poccuro

B NPUBJIEKaTEJ/IbHOE MEeCcTOo
ap6buTparka

ITocne Toro xak B 2014 romy ObLIO BbIHECE-
HO KpYITHEiIlee B KMCTOPUM WHBECTULIMOHHOTO
apOouTpaxka pelmieHue IIpoTMB Poccuu, mpucy-
nusiiee ObiBIIMM akuuoHepaM FHOKOCa 6onee
50 mupa mout., MpaBUTENLCTBO BCEpPbe3 00ECIO-
KOUJIOCh MPOOJEMOIi TOTO, YTO POCCUNCKHE CITOPBI
(M He TOJIbKO IPOTHUB TOCYIAPCTBa) paccMaTpUBa-
torcs B [Tapuxe, Jlonnone u CrokroneMe. Heynu-
BUTEJILHO, YTO OJHOW W3 AEKJIapUpYeMBIX Lejieit
apoutpaxHoii pedopmel 2016 roma GbUIO BO3Bpa-
IIIEHUE POCCUMCKUX CITOPOB JTOMOM.

YToObl 3TOTO AOCTUYL, MMPEAJIArajioch, C OJHOM
CTOPOHBI, BBECTU B POCCUICKOE 3aKOHOIATEIBCTBO
HEKWE «IUTIOIIKKW», TAKME KaK COIEeMCTBIE rocynap-
CTBEHHBIX CYIOB TPETEUCKOMY pa30MpaTelIbCTBY
(HammpuMep, B Ha3HAYEHUM apOUTpa WIIH ITOJTydeHUN
J0KAa3aTesIbCTB), a C IPYroil — agMUHUCTPATUBHO
OIPaHUYNTD JESITEIIbHOCTh MHOCTPAHHBIX TpETEii-
CKUX CY/IOB.

OpHako 4Yyma He MIPOUM30ILIO, W CHYCTSI TpHU
roJia MOXKHO KOHCTAaTUPOBATh, UYTO POCCUICKHE CITO-
pPbI TaK U OCTAJIMCh B 3apYOCKHBIX IOPUCAUKIIUSIX.
[MpencraButenn BeaylIMX MHOCTPAHHBIX apOUTpaK-
HBIX MHCTUTYTOB, Y4aCTBOBABIIIME B Mae 3TOTO roja
B pabore CaHkT-IleTepOyprckoro opuandeckoro
¢dopyma, coOOILIMIN, UYTO OHU HE 3aMETUJIM YMEHb-
IIEHWS Yucia JeJ ¢ POCCHUMCKUMM YJaCTHUKAMMU.
DTO TOATBEPXKIAETCS M CTATUCTUKOM MCIIOJIHECHUS
MHOCTPAHHBIX M CYNEOHBIX pPELICHUIi: B TO BpeMs
KaK KOJIMYECTBO TPETEMCKNX pa3onpaTesbcTB B Poc-
CHUM YMEHBIIWJIOCH B 5 pa3, YMCJIO CITIOPOB € Y4aCTU-
€M POCCHUMCKMX KOMITaHUIi 3a PyOeKOM OCTaloCh
MIPEKHVM.

IIpemtoxkeHHBIE «IUTIOIIKW» MaJlo KOro 3arH-
TepeCcoBav, MOCKOJIbKY MX LIEHHOCTh HOCHUJIA CKO-

260 244
231

195

235
157 147

212
140

130
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2015

Bl PaccmoTpeHo fen [ Tpe6oBaHus yooBRETBOPEHDI

Konuuecmeo 0esn 8 pocculickux cyoax o npusHaHuu
U npueedeHUU 8 UCnosiHeHUe peuwleHUli UHOCMPAHHbIX
Cy008 U UHOCMPAHHbIX apoumpaicHbix peuleHuli

pee Teopetuyeckuii xapaktep. K mpumepy, maxe
B TaKMX apOUTPaXKHBIX oa3ucax, kak llIBeiiiapusi,
cllyyau, Korjaa apOuTpsl o0pallaiuck 3a COIeHCTBI-
€M B TOCyIapCTBEHHbBIC CYIIbl, CTUHUYHBI. DTO CBSI-
3aHO C TeM, YTO TaM, KakK MPaBUJIO, BOMIPOCH! O J0-
Ka3aHHOCTU TTO3MIIMI CTOPOH pa3pelarT apOuTPhI
Ha OCHOBaHUM TMPaBUJI O pacrpeneseHUu OpeMeHn
JIOKa3bIBaHUsI.

Htak, OoHychl pedopMbl oOKazaluch 3de-
MEpHBIMU, a BOT BBEIECHUE CHUCTEMbl PErUCTPAIIUU
TpETeCKUX CyAOB MOCTaBUIO Ha Poccum Kpect
Kak Ha MpUBJIEKaTeJbHOM MecTe apOuTpaxka.

ApbutparkHas pedpopmMa
He npuBaekna B Poccuto
BeAlyLLMe UHOCTPaHHbIe
ap6uTpa)kHble NHCTUTYTbI

OrpaHnyeHHne AeATeIbHOCTU WHOCTPAHHBIX
TpeTeiickux cyaoB B Poccum BHavajie BBI3BAJO,
10 METKOMY BBIpaXK€HUWIO Te€HEPaJbHOTO ITMPEKTO-
pa JIOHIOHCKOro MEXIYyHapOAHOTO apOUTPaKHOTO
cyna (LCIA) [IxxakoMuH BaH XepcoJbT-BaH XoQ,
«(pyTOOJIBHYIO TMaHMKY» (KOTJa IIocjie 3a0MTOTro
MPOTUBHUKOM ToJla KOMaHJa HauMHaeT XaOTUYHO
OeraTh MO MOJII0 BMECTO TOTO, YTOOBI UTPaTh CBOIO
WUTPY) Cpeay HEKOTOPBIX MMPOBBIX apOMTPaKHBIX

% Oxonuamenvroe apoumpaxcroe pewenue om 18 urwna 2014 200a, URL: hitps://www.italaw.com/sites/default/files,

case-documents/italaw3279.pdf;: deao noanocmoro, URL: https:

www.italaw.com/cases/1175.
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LIEHTPOB, a MTOTOM MPAKTUYECKU MOJHOE PaBHOMY-
1ue.

HMHocTpaHHbIE TpeTelicKue Cyabl TOJKHBI
OBUTM MOJIYYUTh «JIMLEH3UIO» JUISI OTKPBITUSI CBOMX
1eHTpoB B Poccuu. OmHaKO OHU HE BBICTPOWJIMCH
B ouepenb mepen nBepsiMmu MuHiocta. KonudyectBo
nen B apoutpaxkHbix HeHTpax Tonkonra (HKIAC)
n Bensl (VIAC) — a TOJIbKO 3TU JIBa MHCTUTYTA
MOJYYWJIM pa3pelieHre Ha aJIMUHUCTPUpPOBaHUE
MEXIYHApOIHBIX JeJl C Y4YacTUEeM pPOCCUNMCKUX
KOMMNaHWii C MecToM apbutpaxka B Poccum —
HOCUT  JIMIIb ~ CUMBOJIMYECKUA  XapakTtep®,
a MEeXTyHapoIHbIe apouTpaxkHble lIeHTpbI JIoHIOHa,
CrokroneMa u Ilapmxa (KOTOpble B OCHOBHOM
U TMIPUBJIEKAIOT POCCUSIH) TaK W HE IMOJaIN 3asIBKU.
W He ¢axT, uTo nomanyt.

B n11060M citydae Bpsi JIM CTOUT FOPIAUTHCS TEM,
yto ceituac VIAC u HKIAC nonyuunu paspelieHue
Ha agMUHUCTpUpoBaHMe cropoB B Poccuu. Benb
10 pebopMBI 3TO MOIJIM JIeJIaTh BCe WHOCTPaHHBIE
apOuTpakHble LEHTPhl. MOXHO MPOBECTU aHaI0-
TUIO C PeCTOPAHHBIM OM3HECOM: HaIPUMeEp, 3aKPHITh
BCE pecTOpaHbl B TOpojlie, MOTOM OTKPBITh IBa —
1 TOBOPUTH O MPOILIBETAHWU TOTO OM3HECA.

ApbuTtparkHasa pedopmMa
He npuBesia K Co3,aHuIo
B Poccumn apbuTparkHoro
LLeHTpPa MUPOBOIrO YPOBHS

Muenue o tom, yto MKAC nipu TIIIT PO —
apOUTpaXHOEe Yy4YpeXICHUE MUPOBOrO ypPOBHS®!,

[ POBAJ1 APEUTPAYKHOW PEOOPMbIBP® | AHAJIMTUKA

paznensior He Bce. MKAC, 6e3yciioBHO, SIBIISIETCS
CTapeiliMM M aBTOPUTCTHEHIINM apOUTPasKHBIM
yUpeXaeHueM U JEeUCTBUTEIBHO JIyUIIUM TpeTeii-
ckuM cynoM B Poccuu. B coctase apoutpoB MKAC
OYEeHb MHOT'O OTBITHBIX U YBa’KaeMbIX IOPHCTOB.

Ho mnpum »ToM cieayer 4YecTHO MpPU3HATh,
yto MKAC npourpbsiBaeT BeAyIIUM MEXIyHapOI-
HBIM apOouTpaxkHbIM LieHTpaM. Tak, MKAC BooO1e
He YIIOMMHAETCsS HU B OMHOM U3 PEHTUHIOB, KOTO-
pbie (OPMUPYIOTCS HA OCHOBAHUHW OIPOCOB IMOJIb-
30BaTesieil MexXIyHapoIHOTO apouTpaxka®?.,

ICC

I -
-

| BE3
ICDR/AAA - 10%

0% 10%

SIAC

SCC

ICSID

20% 30% 40% 50% 60% 70%

B MpoueHT nonbaosaTeneil, AaBLINX OTBET

Kakue mpu yupexcdeHus npednoyumaeme 6bl usu
eawa opzaHusayus (ecau makue ecms)?
MexcoyHapoOHoe apbumpaicHoe uccnedosaHue
2015 200a: yny4yweHus u UHHosauyuu

8 Meu0yHapoOHOM apbumpadice

% Coenacno cmamucmuxe HKIAC, ¢ apoumpaxcuvix pazoupamenscmeax ¢ HKIAC ¢ 2018 200y npunumanu yuacmue
cmoponul u3 40 opucoukyuii. Tounbix OaHHBIX NO APOUMPANCHBIM PA3OUPAMENbCMEAM ¢ YHacmuem cmopoH u3 Poccuu nem,
Ho Poccus ne 6xodum é decamky naubosee wacmo ecmpevaroujuxcs cmpan. Coenacno cmamucmure VIAC 3a 2018 eo0,

6 deaax, aomunucmpuposantvix VIAC, yuacmeosaru name cmopon uz Poccuu npu obuem koasuvecmee cmopom no denam

6 2018 200y, pasrnom 120 (4,2% om obuieeo koruuecmea cmopor). URL: https://www.viac.eu/en/service/statistics.

o' M. I. Tanvnepun: «Bmecmo moz2o umobvl 6ecmu 0053amenvhyio 20Cy0apCmMEeHHy0 ammecmauuro 6cex apoumpos Audo
3aKpenumos MOHONOAbHOE NOAONCEHUE 00H020-eOUHCIBEHHO20 APOUMPANCHOL0 YUPENCOeHUs, 3AKOH00amenb 0CMAgul 068epb
NPUOMKPLIMOLL, 0ONYCKAs 803HUKHOBEHUE 6 OYOyujeM HOBbIX CUAbHbIX APOUMPANICHbIX VUPeUCOeHUN MUPOBO2O YPOGHSL,
nomumo yce cyuecmayioujux oosee 80.1em MKAC u MAK npu Topeoso-npomviuinennoii narame Poccuu» (U3 ebicmynieHus
Ha kongepernyuu ICC Russia 28 nosops 2017 eooa).

02 URL: http.//www.arbitration.gmul.ac.uk/docs/164761.pdf (2015 International Arbitration Survey: Improvements and In-
novations in International Arbitration); http://www.arbitration.gmul.ac.uk/docs/123290.pdf (2010 International Arbitration
Survey: Choices in International Arbitration); https://www.pwc.co.uk/assets/pdf/pwc-international-arbitration-2008.pdf
(International Arbitration: Corporate attitudes and practices 2008).
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Swiss chambers
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NHcmumyyuoHanbHble ap6umpaicHbie pewleHUs
€ yuacmuem eaweli opzaHu3ayuu 6blau ébiHeCeHbl
noo 32u0oli KAKoz20 yupexcoeHus?

Jlaxke pPOCCUICKME TOJb30BATEIA HE CTaBSAT
MKAC Ha niepBoe MecTo®,

ICAC RF (16)

ICC (10)

0 1 2 3 4 5

Il ViHocTpaHHble pecroHaeHTbI

| MPOBAT APBTPAXKHOW PEGOPMb | B P> s —

+  Koprnopauuu Uiyt HeEUTpajiuTera |
«MHTEpPHAIIMOHAI3Ma» B CBOUX apOM-
TPaXHBIX MHCTUTYTaX W OXMUIAIOT, YTO
WHCTUTYTBI OYIyT UMETh CUJIbHYIO Pery-
TalMIO U IIMPOKOE MPU3HAHKE;

+ ICC gBngercsa Haubojiee TpEAITOUYTH-
TEAbHBIM U IIUPOKO UCITOIb3YEMBIM ap-
OUTPAKHBIM YUPEKICHUEM;

+ ICC, LCIA u AAA/ICDR saBasitoTcs
YUPEXKIECHUSIMU, KOTOpBIE 4Yallle BCETO
HCTIOJIb30BAIMCh  TOJIb30BATC/ISIMUA 34
rocJjenHue TsTh JieT. BceM Tpem yupek-
JEHUSIM OOJIBIIMHCTBO TTOJIb30BaTesci
Jau 1100 XOPOIIYI0 OLEHKY, MO0 00-
Jiee BBICOKYIO;

* MOJIb30BaTEIM BBICKA3aJdu CBOE CamMoe
HeratuBHoe  Bocripusitue CRCICA,
DIAC u CIETAC.

,67

ICC (11)

ICAC RF (38)

0 1 2 3 4 5

Il Poccuiickne pecnoHeHTbI

Peznamernmebl, Nno KOMOpPbIM NPOBODUAUCH pa3bupamenbcmeda U ydoeanemeopeHHocmb:
onbim MexdyHapodHoz0 apbumpacHoz2o pasbupamesnscmea é Poccuu

8 Ucenedosanue Poccuiickoeo nHayuonanvioeo komumema ICC (ICC Russia), 2011—2012 200bi. URL: hitp:

www.iccwbo.

ru/commissions/arbitrazhnava-komissiva/proekty/rezultaty-oprosa-arbitrazhnoy-komissii-za-2011-god/.
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Koneuno, MKAC MoOXeT TOBOpUTb O TOM,
YTO KOJIMYECTBO AeJI, aAMUHUCTPUPYEMBIX B HEM,
ooapuie, yeM B LCIA, HO 3TO TOJBKO MOJOBH-
Ha TipaBabl. [lojHas mpaBaa 3aKjIoyaeTcsl B TOM,
yto MKAC B OCHOBHOM aIMMWHUCTPUPYET HEOOJIb-
mue criopbl. MabiMM cioBamu, MKAC 10BUT B oc-
HOBHOM MEJKYIO PBIOCIIKY, a KpYITHasl YIJIbIBaeT
3a TPaHMUILY.

ITpuarH 17151 3TOr0 HECKOJIBKO.

Bo-nepsvix, MKAC He BOCTIpMHMMAaeTCsI MHO-
TMMU TI0JIb30BaTEIIMU apOUTpaxka B KaUyeCTBE MH-
ctutyuuu, HeszaBucuMoil oT IlpaButennctBa Poc-
cuiickoit Penepauuu. [Npuapanue MKAC ocob6oro
cTaryca CorjlacHO 3aKOHY O MEXTyHAapOIHOM apOu-
Tpaxe, a Takke HazHaueHue mpencrtaBurenas TIITT
P® B xauecTBe 3amMecTUTENS MpeAcCenaTesss coBeTa
10 COBEPIIEHCTBOBAHUIO TpEeTeCKOro paszdupa-
TeJbCTBA MPU MUHIOCTE TOJIBKO YCUJIUBAET 3TO BIIE-
YyaTJeHMUE.

Bo-emopbix, pazoupatensctBo B MKAC
MO-TIPEXHEMY OCYIIECTBIASIETCS Ha OCHOBAaHWU
yCTapeBIINX MPUHIIUIIOB, C(OOPMUPOBABIINXCS €I1IE
BO BpemeHa COB*:

* HET TpeOOBaHUS K HEWTPaJbHOCTU HAllM-

OHAJIBHOCTU TpeacenaTessi cocTaBa apOu-
Tpaxa, B pe3yJbTaTe 4ero, Kak MpaBUJIO,
W3 TpEX apOUTPOB JBOE, a TO U TPOE UMEIOT
pOCCHUIICKOE TPaKIaHCTBO;

MPOBAJ1 APEUTPAYKHOW PEGOPMbBIBP® | AHATUTUKA

*  PYCCKUM SI3BIK (2 HE SI3bIK KOHTpaKTa) SIB-
JISIeTCsl  SI3BIKOM  apOuTpaxka IIpU OTCYT-
CTBUMU COIJIAIIEHUSI CTOPOH 00 MHOM;

* MECTO apOuTpaxka BCerga HaxOoaUTCs
B Poccum.

B-mpemoux, ipolienypa U KpuTepuu Ha3Haye-
Hus apoutpoB MKAC coBeplieHHO Henpo3payHbl
MO CPaBHEHUIO C BEAYIIUMU MUPOBBIMU WHCTUTY-
tamu. B MKAC oTCyTCTBYIOT BHYTpEHHUE TIpaBUIa,
3arpelarime KOMUTETaM 0 Ha3HAYeHUIO apOu-
TPOB Ha3HayaTh B KaueCTBE apOUTPOB WICHOB Ipe-
suauyma MKAC®,

Hakoney, HU3KHMEe TOHOpaphbl, KOTOPBIE BbI-
minayuBaoTcss B MKAC, nenaloT HEBO3MOXKHBIM
MpPUBJIEYEHNE WHOCTPAHHBIX apOUTPOB MMPOBOTO
YpOBHS. DBOJIBIIMHCTBO M3BECTHBIX MHOCTPAHHBIX
apOUTPOB, BKIIOUEHHBIX B ciicok MKAC, Hu pa3y
HE paccMaTpUBaJIM B HEM Jieja, TTOCKOIbKY JeITe/Ib-
HOCTb B KaueCTBE apOuTpa TSl HUX SIBJISIETCS OIlIa-
YyKrBaeMol paboToii, a He 0JIarOTBOPUTETHLHOCTHIO.

Ho ocnHoBHoit HemoctaTok MKAC 3axioua-
eTcsd B TOM, YTO OH OTPHUIAET HaJIW4yue IMpoosieM
W HE CYUTAET HEOOXOAMMBIM YTO-TO MEHSTh. A 3Ha-
YWT, BPSIT JIM CTOUT OXKWIaTh, UTO B OJIMKalilee Bpe-
Ms1 MKAC npeBpaTuTcsl B apOUTpaKHOE yUpexae-
HY€ MUPOBOTO YPOBHS 1 BcTaHeT B ofauH psia ¢ ICC,
LCIA wm SIAC.

EnuHcTBEHHOE, 4YTO MOIJIO OBl 3aCTaBUTH
MKAC 1noBBICUTh YPOBEHb CBOEI pabOThl, — KOH-
KypPEHILIMSI C ”THOCTPAHHBIMU U POCCUUCKUMU apOu-
TpaXHbIMWA WHCTUTYTaMu. MOHOIOINU3aIUs BHY-
TPEHHEro TPETEMCKOro pa3oMpaTesbCcTBa B MOJIb3Y
MKAC, a Takke MCKIIOUEHUE M3 KOHKYPEHIIUU
MHOCTPAHHBIX apOUTPAXKHBIX YIPEXKIESHUUN TPU MPO-
BeIEHUM apOuTpaxa Ha Tepputopuun Poccun Heus-
0eXHO TIPUBEAYT K TOMY, YTO YPOBEHb aIMUHUCTPU-
poBanusi B MKAC yxymimures.

ApbOuTpaxkHas peopMa TakKe He ClTOCOOCTBO-
BajJla BO3HMKHOBEHMIO B Poccuu «apOUTpakHOTO
WHCTUTYTa MAPOBOTO ypoBHS». HUOTKyAa BO3ZHUK-
mmit Poccuiickuii apoutpaxHsiii 1eHtp (PAILL),
OYEBUIHO, MPU3BaH ObUI CTaTh TaKUM IIEHTPOM,
Kak B CBOoe BpeMsl IBMKeHue «Harm» B moautuye-

 Best ungpopmayus, yKazauHas Huice, 0CHOBAHA HA OQUUUANbHBIX PeUCMPAYUOHHBIX OAHHbIX U OM4emax, npeacmaseH-

Hbix 6 Munucmepcmeo rocmuyuu.
8 URL: http.//mkas.tpprf.ru/ru/docu.php.
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ckoii cpepe. OO 3TOM CBUAETENLCTBYIOT M CKOpOIIa-
JIUTEJIbHOE pa3pellieHre Ha MCIOJIb30BaHUE CIoBa
«POCCHICKHWIT» B HANMEHOBAHUM, U HECKpbIBaeMast
MOAJIEPXKKAa CO CTOPOHBI MPAaBUTEIbCTBA TIPU Ka-
>KJIOM YI0OHOM ciiydae.

OmnHako 9TOT apOUTPaKHBIN «pedeHOYEK» PO-
IUCcs ¢ neeKTaMu, HECOBMECTUMBIMU C XKU3HBIO,
C TIOPOKOM cep/lia M KPUBBIMU HOXKamu. Jlaxe
€CJIM OH BBDKUBET, TO BPSII JIMU CMOXET TaHIIEBATh
Ha 6osbiuoi cueHe. [Touemy?

IIpu nomave 3asBaeHUsT Ha peructpanuo PALL
yKasaj, 4YTO OCHOBHOe (PMHAaHCUPOBAHUE B pa3mMepe
30 MiH py0. ObL1O0 BHeceHO MDOHAOM IOIIEPKKHA
MPaBOBBIX MCCIEIOBAHUN M MPABOBOTO 00pa3oBa-
HUSI, OHUM M3 yupeauTesieil Poccuiickoro mHCTH-
TyTa coBpeMeHHOro apoutpaxka (PUCA)®. DToT ke
(oHx saBASIETCA yUpeaUTeaeM ellle OAHOTO YUpeau-
tenss PUCA — LleHnTpa MeXITyHAapOIHBIX U CPAaBHU-
TeJTbHO-TIPABOBBIX UCClieAoBaHMA. To eCTh, O CYTH,
JaHHBIA (OHA TIpeaCcTaBsIeT ABYX U3 MSTU YIpeau-
teneit PUCA, npu kotopoMm co3gaH PALI.

Hecmotpst Ha 3asgBiaeHne MUHIOCTA O TOM,
YTO YUPEAUTEIIMU TPETCHCKUX CYIOB JOJIKHBI OBITh
opraHusanuu ¢ 0e3yrnpedyHoil pemyrauueii, MoHx
MOAJIEPXKKU MPABOBBIX MCCAEAOBAHUI U TTPABOBOTO
00pa3oBaHMsI OYEHb JajJieK OT JaHHOIO Ompeese-
Hus1. Tak, corjgacHO perucTpalMOHHBIM JTOKYMEH-
TaM €ro OCHOBHOM JIeSITEJIbHOCTBIO SIBJISIETCS «IIpe-
JIOCTaBJICHNE COIMATbHBIX YCIyr 0e3 obecrieueHust
MPOXMBAHUS TIpecTapeibiM U MHBamMaam»®’. Ilo-
JOOHBIN BUJ IESITEIbHOCTH HUKAK HE CBSI3aH C Tpe-
TEWCKMM pa30MpaTeIbcTBOM U TPABOM BOOOIIE,
XOTS U YIIPOIIAET CHATHE HATMYHBIX C 0aHKOBCKOTO
cyeTa.

Cam (oHa HMKaKON NeATeIbHOCTU HE BeleT
1 MOT OBl MOJTy4aTh CPEACTBA OT CBOETO €IMHCTBEH-
Horo yupeautesi, OO0 «®unuHBecTKOM». OnMHAKO
000 «DUHUHBECTKOM» TakKXkKe HE MMEeT HUKAKUX
3HAYUTENBHBIX JOXOA0B U 3apETMCTPUPOBAHO B YT-
JInYe Mo MECTYy MAcCOBOM perucTpaluy B 3laHUU,

nokazaHHOM Ha ¢oTo. MajoBeposITHO, UTO y JIaH-
HOI KoMmaHuu 3aBajsiioch 30 MIH py0. Ha Takoe
OJylaroe 1esio, Kak pa3BUTHE TPETEMCKOro pa3doupa-
TEJbCTBA.

Yznuu, yn. Apocnasckas, 50. UcmouHuk: «SJHOeKc»®®

Y 000 «DUHUHBECTKOM» JIBa YYPECIUTEIS:
000 «PunaHcoBblil anbsiHc» 1 OO0 «UuTep [a-
paHT», YIYpeauTeeM KaXIoro u3 KOTOPbIX, B CBOIO
ouepeb, BoicTymmaer camo OO0 «DUHUHBECTKOM».
Kpyr 3amkHyscs. KTo okoHYaTebHBI COOCTBEH-
HUK KOMMNaHuit u 1enpsiit cnoHcop PAIL u Tpe-
Telickoro pasouparesbcTBa, HeuzBecTHO. A PAILI
9TO THIATEJIBHO CKpbIBaeT Kak oT MWUHIOCTa, Tak
U OT LIMPOKOI 001IecTBeHHOCTU. [TonoOHast CTpyK-
Typa yupeauTesieil uneajlbHO MOAXOAUT JUIS JIIOEH,
3aHUMAIOIINXCS KPUMUHAIBHBIMUA U TIOJIyKPUMU-
HaJbHBIMU CXEMaMH, HO aOCOJIIOTHO TyOWTeJIbHa
IIJIS apOUTPaKHOTO MHCTUTYTA.

PykoBogutenem @onHma TMOAAEPXKKMU IPaBo-
BBIX MCCJAENOBAHUI M TPaBOBOTO 0OOpa30BaHUS
ykazaH Hekuit M. M. KpbDKaHOBCKMIA, KOTOpPBIN
TakXe BXOIMT B COCTaB PYKOBOMSIIETO oOpraHa
PUCA. Huxkakoit undopmanmm o KpbkaHOBCKOM
Kak 00 aBTOPUTETHOM IOPUCTE B ITyOJUIHOM JIOCTYIIE
HET, OJHAKO MMEETCS CChUIKA Ha €ro JUCCEPTaLNIo
o TeMe «CTPYKTYPHO-XMMUUYECKOE YIIOPSIIOYCHNE
B IIJIEHKAX CYJIb(hUIOB MBIIIbsIKa, HAHECEHHBIX MOH-
HO-JTy4EBBIM pacbUICHUEM ; aBTOpEd. AUC. ... KaHI.
xuM. Hayk: 02.00.01. — Cankr-ITeTepOypr, 1994. —
17 c.»%,

% PHCA ges0e ykasvieaem, umo e2o yupedumenem seasemes Dedepanvras narama adsoxamos. QO0HaKo éce yupeoumenu

cdenanu eecoma cKpomHubLil 3Hoc 8 pasmepe 50 muic. pyo.

%7 Besi qu)opMauuﬂ, YKA3aHHAA HUJce, OCHO6AHA HA ogbuuua/lbetxpeeucmpaquHHbtx OaHHbIX U omuyemax, npeacmaeﬂeHHbtx

6 Munucmepcmeo rocmuyuu.
% URL:

https.//vandex.ru/maps/10840/uglich/house/varoslavskaya_ulitsa 50/38.33132,57.531641/211=38.331320%

2C57.531641&photos %5 Bpoint%5D=38.331320%2C57.531641&z=16.

% URL: https://search.rsl.ru/ru/record/01000307922.
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HeynusutensHo, yto Global Arbitration Re-
view — camoe aBTOPUTETHOE U3IaHKe B MUPE B 00J1a-
CTH MEXIYHApOIHOTO apOuTpaxka — oxapaKTepu30-
Basio PAII Kak yupexXaeHue, «CeKPEeTHO MOAIEePKU-
BaecMOE€ POCCHUICKMM ITpaBUTEILCTBOM. [Ipm 3TOoM
JIIaHHbIC ONACECHUS ITOMIECPKUBAIOTCSI OTCYTCTBHEM
SICHOCTH B CTPYKTYpe COOCTBEHHOCTU Y MCTOUYHMKAX
(uHaHCpoBaHMS» .

ITocne Takoro yoMiiCTBEHHOTO OMarHo3a, Io-
CTaBJICHHOTO TIPU POXIACHUU, «peOCHOUYEK» BPSII
JIM CTaHET OJIMMITMICKIM YeMITnoHOM. EAHCTBeH-
HbIl ctoco0 i1 PUCA xoTb Kak-TO BOCCTAaHOBUTH
CBOIO PENyTaII0 — 3TO MPEACTaBUTh ayaIUTOPCKOE
3aKJTIOYCHUE OJHOTO U3 WIEHOB «OOJIBIION YeTBep-
Kii» 00 OKOHYATEJbHBIX COOCTBEHHMKAX W MCTOY-
HUKax (pUHAHCUPOBaHUs. Sl yBepeH, YTO OHU 3TOTO
He cIesaloT HUKOTAA W MOTOMY PaHO WJIM ITO3IHO
3aliMyT B MCTOPUHU TPETEUCKOro pa3dMpaTesbCcTBa
B Poccun n1ocToifHOE MeCTO MeXIy TPETEHCKUM Cy-
oM «lazmpomMa» 1 ApOUTPaKHBIM TPETEUCKUM CY-
JIoM T. MOCKBBI.

B cBg31 ¢ 3TUM X04eTCsT MPOLUTUPOBaTh Mu-
xauna JIbBoBuya lanbrieprHa, 3aMeCTUTENIST MAHK-
crpa roctniny P@D, oTBeuaBIIero 3a apoOUTPaKHYIO
pedopmy. DTu ciaoBa 6611 UM cka3aHbl B 2007 roay,
Korna Muxaun JIbBOBUU — TOrja ellie B KayecTBe
YUEHOT0 — 3aHUMaJICSI MPOOJIEMOI «KapMaHHBIX»
TPETEUCKUX CcynoB: «[lo Hauwiemy mHeHuio, a0bie
Mepbl  81ACMHO-NPUHYOUMeNbHo20 Xapakmepa (ma-
Kue Kak cosdanue 20cy0apcmeom Unu mexncoyHapoo-
HOUl NPasumenbCmMeeHHoll opeaHu3ayuell mpemeiucKux
cydoe unu eeedeHue mpebosaHuili 0 20cy0apcmeeHHol
peeucmpayuyu co30anuss mpemeicKkux cyodos) 0ydym
npomueopeHums Ccamoil cymu mpemeicKux cyoos
KaK He 3a8UcAuUxX om 20cy0apcmaea pucouKUyUOHHbIX
opeanos. Hnuyuamuea co30anus mpemeickux cy0os
doaxcHa uomu om Ou3zHec-coobujecmed, 006e0uHeHull
npeonpuHumMameneil, Ho He OM 0pP2aHO8 20Cy0apcmea
UAU  NPAaBUMENbCMBEHHbIX Op2AHU3AUULL  (cucmemy
mpemeticKux cy0o8 MOJICHO ¢ NOAHOU Y8epPeHHOCHbIO
omHecmu K 00HOMY U3 I1eMEeHMO8 epaicOaHCK020 00-
wecmaa,).

7 URL: https;
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locydapcmeo doaxcHo auuib 3aK0HOOAMENbHO
pe2yauposams  0essmenbHoCmb  mMpemeiickux cyoos,
8030epIuCUBACy OM YUpeNcOeHUs MAK020 PpOOd UHCHIU-
Mmymos8 u HenocpeocmeeHH020 8AUSHUS HA UX c030a-
Hue. B npomugHnom cayuae agmopumem mpemericKux
€y006 KaK He3a8UCUMbIX UHCMUMYMO8 0y0em moabKo
nadamo, paspeuiumenvras pecucmpayus 3Ha4umens-
HbIM 00PA30M 02PAHUHUM UHULUAMUBY CYOBEKMO08 X0~
39UCMBEHHOU 0esIMENbHOCMU U, 803MONCHO, NOBAeHem
3a coboil 310ynompedaeHuss co CMOPOHbL O0ANCHOCH -
HbIX UL, 0P2AHO8 20CY0apcmeeHHoll eracmu»’".

ApbuTtparkHas

pedopma npusena

K HEBO3MOXXHOCTU pa3BUTUSA
310pOBOIro TPETENCKOro
pa3bupaTtenbctBa B Poccuun

OpgHako TO, 4YTO apoOuTpaxkHass pedopma
He MoTIJIa TOCTUYb CBOEH 1IeJIU 110 TIpUYMHAM, U3J10-
>KeHHBIM BBbIIIIEe, — 3T0 Moa0eabl. HacTosias 6ega —
MOJIHOE pa3pylIeHNe PhIHKA BHYTPEHHETo apOnTpa-
XKa M, camMoe IVIaBHOE, HEBO3MOXHOCTH Pa3BUTHSI
3JI0POBOrO TPETEMCKOro pa3buparesibcTBa B Oymy-
meM. Jleao B ToM, UTo 00J1€3Hb HeMPaBUJIbHO JeUY-
JIN: HE TOJIBKO HE BBIJICUMIIN HACMOPK, HO U 3aryou-
JIV TIeYeHb U TTOYKU.

Jaxe eciay MpeanoNoXUTb, YT0O MUHIOCT U3-
MEHMT CBOE OTHOIIECHHWE K KOJIMYECTBY TPETECUCKIX
CYIOB M BBIIACT HECKOJIBKO IECSITKOB pa3pellieHNI,
TO ¥ B 3TOM CJIydae CO3IaHNe 3T0POBBIX TPETEUCKIX
cynoB B Poccuu B OmmKaiiiee Bpemst OyaeT KpaifHe
3aTpyaHUTeNbHO. [Touemy?

TpeboBaHre O HAJMYUM CIKUCKA W3 MUHU-
MyM 30 apOUTPOB, MOJOBUHY M3 KOTOPHIX JOJKHBI
COCTaBJISITH apOUTPBI MWW CYIbU C AECATWICTHUM
CTaxkeM, a TPeTh — KaHAWAAThl WX JOKTOpa Hayk
MO OIpeAceHHBIM MMHIOCTOM CITeLUaIbHOCTSIM,
SIBJISIETCSI HaAyMaHHBIM M YacTO HEBBITIOJTHUMBIM.
HagymanHoe oHO, MOTOMY 4TO:

‘globalarbitrationreview.com/insight/guide-to-regional-arbitration-volume-7-2019/1178466/whitelist-insti-

tutions-worth-a-closer-look-%E2%80%93-eastern-europe.

7t URL: https.//arbitration.ru/press-centr/arbitration_reform/problema-karmannykh-treteyskikh-sudov-vozmozhnye-pu-

ti-resheniya/.
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*  MUPOBOI OIBIT IMOKa3bIBAET, UTO TpeTeli-
CKUe CyIbl, KaK TPaBUIO, HE UMEIOT PEKO-
MEHJ/IOBAHHBIX CITMCKOB apOUTPOB, KpPOMe
CIelMaIu3upPOBAaHHBIX apOUTPAKEIA;

* B CJydYae CIIMCKOB MpPU CIeIMaIu3upoBaH-
HBIX apOuTpaxkax (Hampumep, MOPCKUX
WA CIIOPTUBHBIX) HU B OJHON CTpaHe
MUpa HET TpeOOBaHUS O TOM, UTO TPETh ap-
OUTPOB JOJDKHA MMETh Hay4YHbIC CTETECHU
0 TIEPEeUHI0, onpeaeaeHHOMy MuHUCTep-
CTBOM IOCTUIIMM WJIM UHBIM TOCY/IapCTBEH-
HBIM OpPraHOM 3TOil cTpaHbl. Eciiu mocMo-
TPETh HA CIIUCKU apOUTPOB aBTOPUTETHBIX
CTelIMaIu3UPOBAHHBIX MHOCTPAHHBIX ap-
OUTpaXkeii, BLISICHUTCS, YTO TPEOOBAHUSIM,
aHAJIOTUYHBIM ~ TpeboBaHUsIM MuHIOCTA
P®, He ynoBieTBOPSIET HU OAMH%;

*  HaJIM4ue TpeOOBAHUS O NECITUICTHEM CTa-
K€, TIOATBEPKAEHHOM COOTBETCTBYIOIIIUMU
JOKYMEHTaMM, BO-TICPBBIX, 3aKPbIBACT J0-
pory MOJIOAbIM apOUTpaM U, BO-BTOPbIX,
BeIET K HEXeJaHUIO ACHCTBUTEIBbHO H3-
BECTHBIX apOMTPOB 3aHUMAThCS OYMaskHOM
BOJIOKUTOM?;

* JaHHBbIC TpeOOBaHUs OOYCIOBIMBAIOT He-
BO3MOXHOCTb CO3[JaHUSI PETMOHAIBbHBIX
apoutpaxeii. OtkpbeiTue B Poccun unu-
anoB MKAC nu6o PAIL™ He pelraer mpo-
osemy. HemoctaTouHo apeHA0BaTh B peTru-
OHE KOMHATYy, TTIOCTaBUTh Ty/Aa KOMITbIOTED
U TIOCAIUTh COTPYAHMKA, YTOOBI B TaKOM
(unman cranu obpamaThes 3a pa3pelieHn-
eM cropoB. Ony06IMKOBAaHHON CTaTUCTUKU
poccutickux ITIIAY nmo Konm4yecTBy CIIOpOB
B huimanax HeT, M 9TO J0Ka3bIBaeT UX MOJI-
HOE€ OTCYTCTBHUE.

OMMOOYHBIM TakKXKe SIBJSIETCS TE3UC O TOM,
YTO «MMEHHO apOWUTPBI SBISIOTCS KIIOUEeBON (hu-
rypoii B apoutpaxe». M3 aToro Te3uca poauaoch
TpebOBaHWE O HaJUYMU PEKOMEHIATEbHOTO CITH-
CKa apOWUTPOB W EIMHCTBEHHON (YyHKIIMU, KO-
TOPYIO BBITIOJHSIIOT apOUTphl, — BbBIOOpAa KOMM-
TeTa mo HazHaueHuto apoutpoB (KHA). Ilomap,
0e3yCJIOBHO, TJIaBHOE JEUCTRYIOINIEE JIUIO Ha KyXHE,
HO OH HE JIOJDKEeH YMpaBisATh pectopaHoM. Ilpax-
TUKU, TIPA KOTOPO MMEHHO apOMTpPhI OMpeness-
IOT COCTaB OPTaHOB MO Ha3HAYEHUIO apOUTPOB, HET
HU B OJHOM BEAYIIEM apOUTPaKHOM YUpeXICHUU
mupa. KoJuleKTuBHBIE TIPEANPUSATHSI, CO3JaHHbBIE
Ha 3ape MepPecTPONKM, B KOTOPBIX COOCTBEHHUKOM
UMYIIEeCTBA ObLT TPYAOBOI KOJIJIEKTUB, TOCTATOYHO
OBICTPO 00AHKPOTWIUCH (32 UCKIIIOUEHUEM TeX, KO-
TOpbIE ObLIM PEOPTaHU30BaHbI B TAKWE «KATTUTAIM-
ctuueckue» popmbl, Kak OO0 u AO).

Hanuuune y apOUTpoB MpaBa Ha BEIOOD WICHOB
KHA Henz0exxHO MpUBEAET K TOMY, UYTO U3 CITUCKA
apOUTPOB PYKOBOJCTBOM apOUTPaXKHOTO YUPEK-
NeHUsT OymyT MCKIIYaThCs JII0Oble MHAKOMBICIIS -
IIMe U HeyrogHble UM aulia. Hampumep, usBecTHo,
YTO B OJHOM M3 BOCTOYHOEBPOMENCKUX apOUTpaxk-
HBIX CYIOB apOUTPBI, KOTOPHIE BBICKA3bIBAIOT OCO-
0oe MHEHHE TIpU pa3pelieHUU KOHKPETHBIX e,
cpa3y BBIUEPKMBAIOTCA U3 crucka apoutpoB. Cy-
nebHas Tsok6a A. Mypanosa ¢ MKAC mipu TITIT P®D
B CBSI3U C €r0 MCKJIIOUEHUEM U3 CIHcKa apOUTpPOB
JTOKa3bIBAET TO XK€ CaMOe.

YTO OEJNIATDL?

CI/ITyaHI/IH MOXKET USBMCHUTLCA, €CJIN ITPABUTCIILCTBO
HOﬁMCT, 4YTO OAHMMMU aIMUMHUCTPATUBHBLIMMU 3aIIipc-
TaMun TpeTeﬁCKOC p336l/lpaTeJH)CTBO HC Pa30BLCUIDb.

72 B 3mom cmbicae NOKA3ameavHo co30aHue HeKoll «0a3vl CNeyualucmos no amomusim cnopam» ¢ MCA. To ecmv npu
Heobxodumocmu hopmMuposanus cneyuatu3upoBanHbiX naneneil 04s paspeuleHuss cnopa ux HyjncHo MACKUposams He noo

«CnUCoK apbumpoe», a noo HeKyr «6azy apoumpos».

73 Bedywjue mupogwvie apoumpet, maxue kax Ilvep Tepcve, 3ueeapo ‘Apeun, Kapa Xainy Béxwmueens u Jucon buuu,
OMKA3aauch 3anoausme Oymaeu, komopvle Muniocm mpebosan 0as noomeepicoeHus cmaxjpca Hpu BKAIOUEHUU
6 cnucok apoumpos (Koney mpemeiickoii snoxu // Kommepcanm. — 2017. — 1 nosaops. URL: https.//www.kommersant.ru,

doc/3455596 2from=doc_vrez).

" [lo memxomy evipaxcenuro A. Mypanosa, smo nanomunaem croxcem nogecmu «Ceno Cmenanuuxoeo u eeo
ooumamenw»> (Mypanos A. Omeuecmeennas mpemeiickas O0eliCMEUMENbHOCMb Hepe3 NPU3MY HA36AHUN Npou3eedeHull

D. M. Jocmoesckoeo.

URL: https://zakon.ru/blog/2019/07/26/otechestvennaya_tretejskaya_dejstvitelnost cherez_

prizmu_nazvanij proizvedenij fin_dostoevskogo).
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IToaToMy N1 Havaja ciieayeT MpU3HaTh, YTO apOu-
TpaxHasl pepopma C TPeCKOM MPOBATUIACH.

[Tocne 3TOTO HYJICHO OMMeHUmMb 6ce <«HOGen-
avl» pegpopmel, makue kax peeucmpauus ILIAY, Co-
sem npu Munrocme, mpebosanus k I1/IAY 6 eude cy-
wecmeosanus cnucka apoumpoe u np. B Mupe Het
HU OJHOTO MpuMepa, Koraa MogoOHbIe Mephl TIpU-
BEJIM K YIYUYIIEHUIO TPETEHCKOro pa3orpaTeabCTBa.

IToMuMO 3TOroO HY>KHO:

1. Pacmmmpute apOUTpabeNbHOCTh CIOPOB,
BKJIIOUMB Ty/1a KOPTIOpaTUBHBIE CTIOPHI (0€3
YCJIOBUS O CHIELIMAIbHOM perjaMeHTe JTU00
MOJIyYeHUM Ha 3TO pa3pelieHus ).

2. TloBbICUTH YpOBEHb CYAEOHOTO KOHTPOJIS
3a TPETEHCKUMM CyAaMU 10 YPOBHS ares-
JISIIMU WA Kaccallyu.

3. IlpemycMoTpeTh co3gaHUE CIEAATU3UPO-
BaHHBIX COCTaBOB CYAEi IJIsI pa3pelleHUsI
NI, CBSI3aHHBIX C TPETEWCKUM pa3dupa-
TEJIbCTBOM.

4. YCTaHOBUTb WCKIIOYUTEIbHYIO TIOACYI-
HOCTb ApOUTpaxkHOMY cyay MOCKOBCKOTO
OKpyra 0 JieJlaM, CBSI3aHHBIM C OTMEHOM
pelIeHnit  MeXAyHapoJHOro apOMuTpaxa
WJIU IPUHYIUTEIbHBIM UCTIOJTHEHUEM UHO-
CTPaHHBIX apOUTPaKHBIX pelIieHuin (1o
MepBOI UHCTAHIIUN).

5. Cozpmate mnpu BepxoBHom cyme PO
(a He mpu MuHIOCTE) COBET MO TpEeTei-
CKOMYy pa3oupaTeabCTBY, CGHOPMUPOBAB
€ro Ha JEeMOKPATUYECKUX U TMPO3pavHbIX
MPUHIMANAX MpPU TPOBEAECHUM ITUPOKUX
KOHCYJIbTallUii C IOPUAMYECKON 0OIIe-
CTBEHHOCTHIO. JIaHHBII COBET MOJIKEH Ja-
BaTh peKoMeHaauu BepxoBHomy cyny PO
OTHOCHUTEJIbHO OTMEHBI pElIeHUI TpeTeii-
CKHUX CYIOB W BBIIaYM HCTIOJTHUTEIbHBIX
JIUCTOB Ha pElIeHUs] TPEeTeUCKUX CYIOB,
B TOM YHCJIe UHOCTPaHHBIX.

6. BBectu B IpakmaHCKMil mpoleccyaib-
HbIil Komekc P® mosoxkeHMs, MO3BOJSI-
fole HanpasisaTh B BepxoBHbiii cyn PO
amicus curiae OOIIIECTBEHHBIX OpTaHU3AIIU I
TIPU PAaCCMOTPEHUH 1€, KaCarolIUXCsl Tpe-
TECKOTo pa3oupaTesbCTBa.

7. PexomennmoBath MenepaibHOI majaTe ai-
BokaroB P® co3nathk criennaibHYIO TPYITITY

[ POBAJ1 APEUTPAYKHOW PEOOPMbIBP® | AHAJIMTUKA

110 PacCleOBAaHUIO CIy4yaeB HEITUYHOIO
MOBENECHUA aIBOKATOB B TPETEMCKOM pa3-
OupaTtesbCcTBe (KaK B KAUeCTBE CTOPOH, TakK
U B Ka4eCTBE apOUTPOB).

IToHsITHO, YTO MTaHHBIE MEPBI HE TPUHECYT ObI-
CTPOTO pe3yJibTaTa, HO MO KpalHEW Mepe BBIBEAYT
apouTpaxkHylo pedopMy U3 CIOXKUBIIETOCs TyIUKa
W TIpUAAAYT eif Hy’kHOe HampaBieHue. Kak rimacur
KUTaMcKasg HapoaHasd MYIpPOCTb, CaMbIi KOPOTKUM
MyTh HE BCET/IA CAMBI OBICTPBIN.

IlonbiTKa mpeBpaTuTh Poccuio B apOUTpax-
HBIA o0a3uc OBICTPBIMU TEMIIAMU TPOBATUIACH.
HaBepHoe, MeeT CMBICT OCTaHOBUTHCS, TTOAYMAaTh
0 TOM, YTO OBLTIO CAETaHO He TaK, U IMTOWTH MO JJIUH-
HOMY ITyTH.
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[AATCKAA KOHBEHU WA O INMPU3HAHUN

N NPUBEOEHNWN B UCINMOJIHEHWE

MHOCTPAHHBIX CYOEBHbLIX PELLUEHNI

MO NPAXXOAHCKUM U

KOMMEPHECKM LOEJTAM

"%\ §

Muxaun Camolinose
CosemHukK, Mansors

Bukmopus [naosiwesa
KOpucm, Mansors

miojig 2019 roga yyacTHUKU 22-1 AumoMaTudeckoi ceccum laarckoit

KOH(EPEHLIMU MO MEXIYHApPOAHOMY YAaCTHOMY TpaBy (Cpeau KOTOPBIX

ObuT M mpenctaBuresib Poccuiickoit Denepannn)!' Moanmmcand 3akio-

YUTENIbHBIN aKT, KOTOPBIM OBUI TIPUHSAT TeKcT?> [aarckoii KOHBEHIIMM
0 MPU3HAHUM Y MIPUBEACHUM B UCITOJTHEHUE MHOCTPAHHBIX CYyIeOHBIX PeIlIeHUI
Mo TpaxkaaHCKUM Wi KomMmepdeckuM aenaMm (Convention on the Recognition
and Enforcement of Foreign Judgments in Civil or Commercial Matters) (nanee —
laarckast KOHBeHIIMS)®,

OcHoBHoI1 1IebIo [aarckoii KOHBEHIIMU SIBJISIETCS YITPOIeHUEe 000poTa Cy-
NEOHBIX PEIIeHUI, TIPUHSTHIX MO0 OTAEIbHBIM TPaXIAHCKUM U KOMMEPUYECKUM
Jenam, 1 co3naHue 3(p@eKTMBHOro MexaHu3Ma TpaHCTPAaHUYHOTO MCTIOJHEHUS
cyneonbix pemenuit. [Tpu moaroroske Tekcra [aarckoit KOHBEHIIMM TaKXkKe OT-
MeYajocCh, YTO JOKYMEHT HampaBjeH Ha COACHCTBUE MEXIYHAPOAHON TOPTOBJIC
Y MHBECTUIIUSIM TTOCPEACTBOM:

*  BO3MOXHOCTM TIPU3HAHUS W TIPUBEACHMS B MCITOJTHEHUE peIIeHUI

Ha TEPPUTOPUHU JIOOOTO U3 TOTOBAPUBAIOIIUXCS TOCYIAPCTB;

*  CHUXEHUST HEOOXOAMMOCTH AyOJUPYIOIINX Pa30MpaTe/IbCTB B ABYX U 00-
Jiee TOCy1apCcTBax;

*  COKpallleHMS 3aTpaT U CPOKOB;

*  YBEJIMYEHUS MPEACKa3yeMOCTH 3aKOHOJATEIbCTBA B chepe MpU3HAHUS
W TIPUBEJCHUS B UCTTOJTHEHUE MHOCTPAHHBIX PEIIEHUI: CTOPOHBI CMOTYT
¢ OoJbllIeil BEpOSITHOCTBIO OLIEHWBATh OOCTOSATENbCTBA, MPU KOTOPBIX
pelIeHUST MOTYT UMETb CUJTY B APYTUX TOCYAapCTBaXx;

1Om umenu Poccuiickoii Dedepayuu 3axa04umensHolii akm 0via ROONUCAH YNOAHOMOYEHHbIM
Poccuiickoit @edepayuu npu Esponeiickom cyde no npasam uenogeka, 3amecmumenem
munucmpa rocmuuuu Poccuiickoii @edepayuu M. JI. Tasvnepunvim. URL: hitps://minjust.ru
ru/novosti/prinyata-konvenciya-o-priznanii-i-privedenii-v-ispolnenie-inostrannyh-sudeb-
nyh-resheniy-po.

2 Heoghuyuanwvuwtii nepeeod Munrocmom Poccuu anenuiickoii eepcuu Koneenyuu onyoauxosan
Ha caiime éedomcmea: hitps://minjust.ru/prochee/konvenciya-o-priznanii-i-privedenii-v-is-
polnenie-inostrannyh-sudebnyh-resheniy-po.

3 Bo usbescanue nymanuypl 00paujaem 6HUMAKUE HA CYUECME08AHUE UHBIX MeICOYHAPOOHbIX
KOHBEHUUIL, KOMOpble MaKice 3a4acmylio umenyomcs eaaeckumu: ecmos Koneenyus o 6pyuenuu
3a epanuyeil cy0eOHbIX Uau 6Hecy0eOHbIX 0KYMEHMO8 N0 ePANCOAHCKUM UNU IMOP20BbIM 0eNaM
om 15 noabpsa 1965 eoda, Koneenyus o coenawenusx no esibopy cyoa om 30 urons 2005 eoda
U HeKOmopble UHble.
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* obecrieyeHus IJid UCTIIOB BO3MOXKHOCTH
BbIOOpa MecTa MHUIIMMPOBAHUS pa3doupa-
TEJIbCTBA, MPUHUMASL BO BHUMAHUE CIIO-
COOHOCTh WCITOJTHUTBH pEIIeHUE B IPYruX
rocyiaapcTBax 1 HEOOXOIUMOCTb obecrieye-
HUS CIIPABEIJIMBOCTU IO OTHOLIEHUIO K OT-
BETYMKaM®*.

OpHako, Mpexae YeM MPUCTYIMUTh K paccMo-
TPEHUIO OCHOBHBIX IIojoXeHuli laarckoil KoH-
BEHIIMU U €€ BIWSHUS Ha CyAeOHYIO AesTeIbHOCTD
B Poccum, crnemyer ckazaThb HECKOJIBKO CJIOB O Ce-
TOJHSIIITHEM COCTOSTHUM JIEJ C 9K3EKBaTypoil cyneo-
HBIX PEIICHUA.

McnosHeHne MHOCTpaHHbIX
cynebHbix peweHnin B Poccum:
MHOroo6pasue UCTOYHUKOB

ITo HammM gaHHBIM, eXeromaHo cyasl Poccun
paccMmaTpuBaloT npuMepHo 170 gen o mpuU3HAHUU
U TIPUBEIEHUN B UCTIOJTHEHUE PeLlIEeHUI MHOCTpaH-
HBIX CYIOB MO KOMMEPUYECKUM (3KOHOMUUYECKUM)
nenaMm. Ha mpuBenmeHHOM rpacduke mokazaHO 00-

11ee KOJMYECTBO PACCMOTPEHHBIX U YAOBIETBOPEH-
HBIX CyJaMM 3asiBJICHUI O MPU3HAHWUU U TIPUBEIE-
HUM B MCTIOJIHEHVE PEIIeHU MHOCTPAaHHBIX CYI0B
Ha Tepputopun Poccun B 2015—2017 romax’.
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Il O6Liee KoNMYeCTBO PACCMOTPEHHbBIX 3asiBAEHUI
[l OG6uee KONMYeCTBO YOOBNETBOPEHHBIX 3asB/IEHNI

HeiHemHee mosoxkeHWe Aesl XapaKTepu3yeTcst
HaJIMYMEeM MHOXECTBEHHOCTH MOJIXOI0B K MPU3HAa-
HUIO U TIPUBEICHUIO B UCMOJHEHNE MHOCTPAHHBIX
CYIeOHBIX PEIICHUIA.

Bo-nepebix, 13 o0mero mnpaBuia O TOM,
YTO MHOCTPAHHOE CyeOHOE pellieHNE JOIKHO ObITh

* Garcimartin Alférez F. J., Saumier G. Judgments Convention: Preliminary Explanatory Report. Third Meeting of the
Special Commission on the Recognition and Enforcement of Foreign Judgments 13—17 November 2017. Part II. P. 4.
URL: https.//assets.hcch.net/docs/e 1b5Sb4de-d68e-41f0-9ac4-6492345a5b0d.pdf.

> Odhuyuanvhovle danmvle Cy0eOHOU cMAMUCMUKU OMPAXCaom obuee Koauuecmeo 0ea 0 NPUSHAHUU U NPUECOeHUU

8 UCNONHeHUe a) peuleHull UHOCMPAHHBIX cy008 U 6) UHOCMPAHHbIX apoumpaxicHolx peuteHuil. OmoenvHoll uHgopmayuu no

denam 0 NpU3HAHUU U NPUBCOCHUU 8 UCNOAHEHUe PeuleHUl UHOCTPAHHBIX cy008 Hem. [IpusedenHbie dannble ompaicarom

Hawu camocmosmensHvle pactemsl. Memoouka pacuema:

1. Hugpopmayus 06 obwem Koauvecmee paccMompeHHuIX/VY0061eMEOPEHHbIX 3AS6ACHULl 0 NPUSHAHUU U NpUedeHuU
8 UCNONHeHUe a) pewleHUll UHOCMPAHHbIX cY008 U () UHOCMPAHHBIX apOUMPANCHbIX DeuwleHUll NoaAy4eHa u3 ¢Gopm
cmamucmuueckot omuemuocmu CydebHoeo denapmamenma npu Bepxosenom cyde PD (cmpoxa 39). Cm. Omuem
0 pabome apbumpaxcHvix cyooe cybsekmos Poccuiickoii Pedepayuu 3a 2015 200, URL: http.//www.cdep.ru/index.
php 2id=79&item=3423; Omuem o pabome apbumpaicuvix cydos cyosekmos Poccuiickoii @edepayuu 3a 2016 200, URL:
http.//www.cdep.ru/index.php 2id=79&item=3833; Omuem o pabome apoumpaxcuvix cydos cybsexmog Poccuiickoil
Dedepayuu 3a 2016 200, URL: http.//www.cdep.ru/index.php 2id=79&item=4430.

2. Hnghopmayus 00 obujem Koauuecmee paccmMompeHHbiX/Y008AeMEOPEHHbIX 3ASA6AeHULl O NPUSHAHUU U NPUBCOeHUU
6 UCNOAHEeHUe 8) UHOCMPAHHBIX apoumpajycHvix peuwenuil noayyena uz HMccaedosanus PAA no npumenenuro Horo-
Hopickoii  konsenyuu, c. 6, 20. URL: https.//arbitration.ru/press-centr/news/issledovanie-raa-po-primeneni-
vu-nyu-yorkskoy-konventsii/.

3. U3 obweeo koaunecmea paccmompeHHbiX/Y0081eMEOPEHHbIX 3AA6ACHUL 0 NPUSHAHUU U NPUBEOCHUU 6 UCNOAHEeHUe
a) pewleHuli UHOCMPAHHBIX cY008 U 0) UHOCMPAHHBIX APOUMPANCHBIX DEUeHUll B8bIMUMAN0Ch 00uee KOAUuYecmeo
DACCMOMPEHHBIX/Y006.1eMBOPEHHBIX 3AS6ACHUI 0 NPUSHAHUU U NPUBEOCHUU 8 UCTIOAHEHUE 8) UHOCMPAHHBIX ADOUMPANCHBIX
pewenuii. Popmyna pacuema: 2017 e00: 244/163 — 69/52 = 175/111; 2016 eoo: 231/157 — 45/38 = 186/119;
2015200: 212/140— 52/43 = 160/97. [loayuennsvie 3Havenus ompajicaom uH@GOPpMAayuio o Koau4ecmae paccmompeHnblx/
Y0081eMBOPEHHbIX 3AA6ACHULL 0 NPUSHAHUU U NPUECOCHUU 6 UCNOAHEHUEe DeuleHUll UHOCMPAHHbIX cydos. [onyckaem
B03MOJICHYH) NOCPEUIHOCID 8 PACHETNAX.
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npusHaHo B Poccuu jist Toro, 4To0bI OHO UMETO
IOPUANYECKYIO CUTY, €CTh UCKItoueHue. 17 sHBaps
2001 roma mexay Poccuiickoit Menepanueit u Pe-
cnyonukoit berapyce Obu10 moanucano Coraiie-
HUME O TMOPSIIKE B3aMMHOTO MCIOJHEHUS CYIeOHBIX
akToB apOuTpaxkHbIX cynoB Poccuiickoit denepa-
LIV Y XO3SCTBEHHBIX (SKOHOMMYECKUX)® cymoB Pe-
cnyonuku benapych (nanee — CornailieHue), BCTYy-
nuBIree B cuiy 29 mronsa 2002 roga’. CornalieHue
MpeaycMaTpUBaeT, YTO CyAeOHbIE aKThl KOMIIETEHT-
HbIX cynoB Poccuiickoit Menepanyu u Pecryonmku
Benapych He HyXXnaloTcs B CIEMAIbHOM TTPOLIEAY-
pe MPU3HAHUS U UCTIOJHSIOTCS B TAKOM K€ TOpPSI/I-
Ke, UTO U CyAeOHBIC aKThl CY/IOB CBOETO rOCy/1apCTBa
Ha OCHOBAaHWU HCTIOJHUTEIBHBIX JTOKYMEHTOB CY-
noB, mpuHsaBIIMX perieHus (cT. 1 Cornamenust). Ta-
KM 00pa3oM, CyneOHbIe PellieHUs X035ICTBEHHBIX
(sxoHOMUYecKkMX) cyaoB Pecnyonuku bemapych
HE HYXIAIOTCs B MpoLeAype MPU3HAHUS, a UCITON-
HSIOTCS TaK K€, KaK pelleHUs POCCUNCKUX CYI0B.
Bo-emopuix, Poccuiickas @enepaiius sSBIsieTCs
YYaCTHUIIEH psiia IBY- U MHOTOCTOPOHHUX MEXTY-
HApOAHBIX COTJIAIIEHUI, KOTOPBIMM TPEIyCMOTPE-
Hbl MEXaHW3MBbI MPU3HAHUS MHOCTPAHHBIX Cyae0-
HBIX PEIICHUIA:

*  MHO20cmopoHHUe dozoeopubl Poccuiickoii De-
depayuu: Cornamenue crpad CoapyxecTBa
HezaBucumbix Tocymapcts ot 20 Mapra
1992 roga «O mopsiuke paspelieHus CIo-
POB, CBSI3aHHBIX C OCYILIECTBJACHUEM XO-
39ACTBEHHON JesITeAbHOCTU» (manee —
Cornamenue 1992 roma) u KoHBeHus

e [ AACKAA KOHBEHLUMA 2019 TOOA | AHATUTUKA

0 TIPaBOBOif TTOMOIIM M TIPABOBBIX OTHO-
IIEHUSIX TI0 TPaXIaHCKUM, CEeMEHHBIM
Y YTOJIOBHBIM JielaM, 3aKJII0YeHHas Tocy-
napctBamu — useHamu CoapyxectBa Heza-
BucuMbIX TocymapctB B MuHcKe 22 ssHBaps
1993 roga (manee — MUHCKasi KOHBEHLIMS);

*  deycmopornuue doeoeopwvi Poccuiickoii De-
depayuu: Poccuiickoit Denepaumein 3a-
KJIIOYeHBbl  JIBYCTOPOHHUE  COTJIallleHUSsI
0 TIPaBOBOI TTIOMOIIU € PSIIOM TOCYIapPCTB,
B KOTOPBIX TaKXK€ MPOMMCAHbl MEXaHU3MbI
MPU3HAHUS CYIEOHBIX PEIIeHUM M3 3THX
ctpaH. Hampumep, Takue corjanieHus ecTh
¢ Aprentnnoit®, WUugmeir®, KHP'Y, Ku-
npom'! u J1p.

Haxoneu, e-mpemvux, nisi cyneOHBIX pelle-
HU, TpUXoAAIINUX B Poccuio U3 cTpaH, ¢ KOTOPhIMU
HET MEXJIyHapOJHOTO JOTOBOpa, CydbU PYKOBOI-
CTBYIOTCSl TAKUMU MPUHIIMIIAMU, KaK B3aMMHOCTD
W/WIHA BEXJIMBOCTD, MPU PELIEHUH BOTIPOCa O TIPU-
3HaHWU CyneOHbIX pemieHuit B Poccun. Hampumep,
B OIHOM M3 JieJI, PACCMOTPEHHBIX ApOUTPaKHBIM
cynoM . MockBbl, cyn otMeTwit: «[Ipu aTom Hesa-
BUCHMMO OT HAJIMYMST KaKUX-JIMOO MEKIyHAPOIHBIX
JIOTOBOPOB U (hefiepaibHbIX 3aKOHOB pellieHre NHO-
CTPAHHOTO CyAa MOXET OBITh MPU3HAHO U TIPUBE-
JIEHO B MCIIOJIHEHME Ha Tepputopuu Poccuiickoit
®enepalli  Ha OCHOBAaHUM  OOIIENPU3HAHHBIX
MPUHIIMIIOB MEXIYHAPOIHOIO MTpaBa — MPUHIIUIIOB
B3aMMHOCTH ¥ MEXXIyHApOIHOM BexXJIMBOCTH» 2. He-
CMOTPS Ha TO YTO MOJOOHBII TTOAXO0A MOKHO BCTPE-
TUTh U B Apyrux aeiax’, B Poccun mpomgoirkaeTcs

°C 1 sneaps 2014 eoda xozsiicmeennvie cydvt Pecnyoauku beaapyce nepeumenosanst 6 sxonomuueckue cyovt Pecnyoauxu
benapyco.

7 broanemeitb mencOyHapooHsvix 002060pos. — 2003. — Ne 3. — C. 65 (pamugpuuuposano Pedepanvivim 3axonom PO om 11
urons 2002 eooa Ne 90-D3).

8 Jloeosop mexncdy Poccuiickoii Pedepayueit u Apeenmunckoii Pecnybaukoii o compyoHuuecmee u npagoeoli NOMouU no
2PANCOAHCKUM, MOP208bIM, MPYO08bIM U adMuHUcmpamusHoim desam om 20 nosops 2000 eooa.

? lloeosop mexcdy Poccuiickoii Pedepayueit u Pecnybauxoii Undueii o npasosoii nomowiu U npagoevix OMHOWEHUSIX NO
2PaNcOanHcKum u mopeogvim desam om 3 okmsaops 2000 eooa.

19 Jloeosop mencdy Poccuiickoii Dedepauueii u Kumaiickoii Hapoornoii Pecny6aukoii 0 npagogoii nomouu no 2paicoancKum
u yeonosHwim deaam om 19 uronsa 1992 coda.

T Jloeoeop mencdy Corozom Cosemckux Coyuarucmuueckux Pecnybaux u Pecnyoauxoii Kunp o npagoeoii nomowu no
epascoanckum u yeonroeHoim deaam om 19 aneaps 1984 eoda.

2 Onpedenenue Apoumpaxcroeo cyda e. Mockevt om 12 dexabps 2017 200a no deay Ne A40-186882/17.

I3 Cm., nanpumep, onpedenenue Apoumpaxncroeo cyoa Kamuamckoeo xpas om 17 urwas 2018 eoda, ocmasaennoe 6e3
usMeHeHuUs: nocmatnosaeHuem Apoumpasicroeo cyda Janrenesocmournoeo okpyea om 8 oxkmsabps 2018 eoda no deay No A24-
2543/2018.
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JIUCKYCCHUSI O TOM, JOJDKHBI JIU CyIbl PYKOBOACTBO-
BaThCsI Ha3BaHHBIMU TIPUHIIATIAMHA WJIK OTCYTCTBUE
MEKIyHApOIHOTO JIOTOBOpA MOJDKHO aBTOMaTHYe-
CKU MCKJIIOYaTh MPU3HAHUE MHOCTPAHHOTO Cyae0-
HOTO perieHus .

ITogo6HOe MHOroodpasue HMCTOYHUKOB pe-
TYJIMPOBAaHUSI HE MOXET HE OTPa3UThCS HA €IUHO-
obpasuu cyaeOHON MNpakKTUKW U, COOTBETCTBEH-
HO, ee mpeackazyemoctu. Kpome TOro, ycraHoB-
JIEHUE COJAEPXKaHUS MPUHIIUIIOB MEXIYHapOIHOTO
MpaBa MOXKET BbI3BATb OMpeeJICHHbIC TPYIHOCTU
KakK y y9aCTHUKa Ipoliecca, Tak U y Cyaa.

laarckas KOHBeHUMUSA: e AUHbIN
MeXaHU3M NMpU3HaHus
MHOCTPaHHbIX CyAe0OHbIX
peLieHnm

laarckass KoHBeHIUs, cienyst npumepy KoH-
BEHIIUU O MPU3HAHUM U TIPUBEICHUY B UCTIOJIHEHUE
MHOCTPAHHBIX apOUTpaxXHbIX pereHuit 1958 roma
(nanee — Hpio-Mopkckass KOHBEHIMs), CO3HaeT
MPEATNOCHIIKHY IS CYIIIECTBOBAHUS €IMHOTO TPAHC-
IrPaHUYHOTO MEXaHu3Ma TPU3HAHUsS CYIeOHBIX pe-
HIEHUH TI0 TPaXAaHCKUM U TOPTOBBIM JejIaM.

IIpenmetHas cdepa aeiictBust Taarckoit
KOHBEHIIMU OrpaHUYeHA IPakKAaHCKUMU U KOMMEP-
YEeCKMMM CIIOpaMU, 3a UCKJIIOYeHUEM apOuTpaxa
M CBSI3aHHBIX C HUM MPOILEIYP, a TaKXKe BOMPOCOB
CEeMEeIHOro mpaBa, WHTEUIEKTYaJlbHON COOCTBEH-
HOCTH, AaHTHMMOHOTIOJIBHOTO  3aKOHOAATEeJbCTBA
U MHBIX ",

JInst mpu3HAHMS U TIPUBEICHUS B UCTIOJHEHUE
MHOCTPAHHOTO CyaeOHOro penieHusi, cornacHo la-
arckoil KOHBEHLIMU, HEOOXOIUMO COOJTIOIEHUE TPEX
YCJIOBUA:

* TOCYIapCTBO, B KOTOPOM BBIHECEHO pellie-

HUE, U TOCYIapCTBO, B KOTOPOM 3arpaliiu-
BaeTcs WCIIOJHEHUE peIIeHUs, TOJKHBI
OBITH CTOpOHaMU [Aarckoit KOHBEHIIVK;

* HaJu4Ke XOTd Obl OMHOTrO M3 TPeOOBAHUIA,
YCTAHOBJIEHHBIX CT. 5 TaHHOW KOHBEHLIVH;

*  OTCYTCTBME OCHOBaHWIi JJIs OTKa3a B IPU-
3HAHUM U TIPUBEIEHUH B UCIIOJTHEHNE.

Taarckass KOHBEHILIMSI TaKXe IOIYCKAeT IpH-
3HAHWE W TIPUBEICHHUE B UCIOJHEHHWE OTIEIbHOI
YacTH CyIeOHOIo pelleHMs B CiIydasx, Korga Ta-
Koe TpebOBaHME CONEPXKUTCS B 3alPpOCE CTOPOHBI
WM KOTZJA TOJIBKO YacThb PELIEHWS MOXET ObITh
MPEIMETOM TTPU3HAHUS U UCITOJIHEHUS 110 YCIIOBU-
SIM KOHBEHLIAU '©.

KOHBEHLIMOHHBI MEXaHW3M YCTaHABJIMBAET
MCYEPIBIBAIOIINI TIEpeYeHb OCHOBAHUIA JIJIST OTKa-
3a B MPU3HAHUM WU UCITOJIHEHUU PELIEHU, CpEar
KOTOPBIX:

*  HECOBMECTUMOCTb C MYOJUYHBIM ITOPSI-
KOM TOCyIapCTBa, B KOTOPOM 3arpaiiiBa-
€TCs TIPU3HAHWE WIM WCIIOJHEHHE pellle-
HUS;

* HECOOTBETCTBME DPEIIEHUIO Cyaa rocyiap-
CTBa, B KOTOPOM 3ampaiinBaercs Mpu3Ha-
HWE U TIPUBEIEHUE B UCIIOJTHEHKE, B CITOPE
MEXY OMHUMU Y TEMHU XK€ JINLIaAMU;

*  TIOJIy4EHUE PELIEHNS OOMaHHBIM ITyTEM;

* TIpoliecCyalibHblE HapyIIEHUsI, CBI3aHHBIE
C HEyBEIOMJIEHMEM WIM HeHaIIeXallluM
YBEIOMJIEHMEM OTBETYMKA M HEKOTOPHIE
npyrue'’.

IpencraBiasieTcst, 4YTO HATMYKME YETKO YCTAHOB-
JIEHHBIX OCHOBAaHMI CO3/aeT rapaHTUU OT IOCJIe-
IYIOLIMX BO3MOXHBIX 3JIOYIOTPEOJIEHUIA U TIPOU3-
BOJIBHOTO TOJIKOBaHMsT HOpM [aarckoit KOHBEHLINH.

BcTtynneHue B cuny laarckomn
KOHBEHLLMU 1 NPaBOBbIe
nocneacTeus

Ha ceromnsiiamii neHb laarckasi KOHBEHIIMSI
MOAMKCaHa JINIIb OAHUM TOCYIapCTBOM — YpyrBa-
em!® 1 ellle He BCTYITMJIA B CYUTY HU JUTSI OTHOTO TOCY-
napctBa. CornacHo M. 1 ¢T. 28 KOHBEHIIMS BCTYITaeT

" Kaiicun /1. A. lokmpuna mencoyHapoOHOU 8excaugocmu U npueedenue 6 UCHOAHeHUe UHOCMPAHHBIX CYOeOHbIX peuleHUll

6 Poccuu // 3akon. — 2014. — No 6. — C. 152—160.
B Cmames 2 Taaeckoii Koneenyuu.
$Cmamosa 9 laaeckoil koneenyuu.
7Cmamos 7 laaeckoil koneenyuu.
8URL: https:

www.hcch.net/en/instruments/conventions/status-table/?cid=137.
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B CWJIY B MIE€PBBI JIcHb MecCsIIa, CACIYIOIIeTO 3a MC-
TeYeHUEM MepHroJa, B TeUeHUE KOTOPOTO OJTHUM TO-
CyJapCcTBOM MOXET OBbIThb CHIEJaHO YBEIOMJICHUE
o ToM, uto [aarckast KOHBEHIIMsI He OyIeT AeiCTBO-
BaThb B OTHOIIEHWM BTOPOTO TOCYAApCTBa, MPU-
COEIMHUBIIErOCsI K JOKYMEHTY. Takum oOpasowm,
JIJIS1 TOTO YTOOBI KOHBEHIIMS BCTYIWJIA B CUITY, HEOO-
XOIMMO, YTOOBI K HEl TPUCOSAMHUINCH'® KaK MHU-
HUMYM JIBE€ TOTOBApHBAIOIIECS CTOPOHBI.

B Poccum Taarckass KOHBEHLMSI MOXET
BCTYMUTh B CWJIy TMOCJe TPUCOEAVMHEHUS K Heu
U ee paTU(UKAIMKA B COOTBETCTBYIOIIEM TTOpsimKe.
HecMmoTps Ha moanucaHue yrnoMsIHyTOTO BBIIIE 3a-
KJTIOUUTEJIbHOTO aKTa, BOMPOC O BCTyIJIieHUM [aar-
CKOI KOHBeHLIMU B cuity jis1 Poccum B HacTosmia
MOMEHT OCTAeTCSl OTKPBITHIM.

C o1HOI CTOPOHBI, MOXKHO IOMYCTUTH, 4TO Poc-
CHsl B caMOe KOPOTKOe BpeMsl mpucoeanHuTes K [a-
arcKoii KOHBEHUIMU U paTU(UIIUPYET €€, B Pe3yib-
TaTe 4Yero pocCUiicKoe TpaBoOCyaue CIIOCOOHO CTaTh
bosiece 3(pPpeKTUBHBIM MEXaHU3MOM 3allUThI MPaB,
YTO MO3BOJUT B MIEPBYIO OYEpPEab POCCUNCKUM JIU-
11aM 06oJiee aKTUBHO 00paIiaThCs B POCCUMCKUE CYIbI
JIIS1 3aIUTHI CBOMX MHTEPECOB, a MOc/e MOayIeH s
COOTBETCTBYIOIIUX PELIEHUI 3ampaliuBaTh UX MpU-
3HaHUe 3a pyoexkoM, 100MBasCh apecTa UMYIIECTBa,
Haxopsierocss 3a rpaHuieil. [IpakTnka moxasbl-
BaeT, YTO CETOMHSI B OJHMX CTpaHax POCCUIMCKUE
cyleOHbIe pellleHUs] TIpU3HaloTCs?!, a B Ipyrux —
HET, TTOCKOJIbKY, TOMUMO MPOYET0, MECTHBIE CYIbI
BBICKA3bIBAIOT OIACEHUsT OTHOCUTEJIBHO Oecrpu-
CTPACTHOCTH POCCHUICKUX CYI0B,

C npyroii ctopoHbl, Poccust MOXXeT 1 He TOpoO-
MUTHCST MPUCOEAUHAThCS K [aarckoit KOHBEHLIMU,
MOCKOJILKY POCCUIICKIE CYIbY MTOKA HE TOTOBBI KOH-

P Cnocobom, npedycmompennvim cm. 24 Taazckoii KoHeeHyulL.
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KypHpPOBaTh C MTHOCTPAaHHBIMU KOJIJIETaMHM, B TIEPBYIO
ouepenb M3-3a SI3BIKOBOro Oapbepa. AHIJIUUCKUAN
SI3BIK  SIBJIICTCSl YHMBEPCAJIbHBIM $SI3BIKOM COBpE-
MEHHOTO TOPrOBOTr0 000pOTa, U, KaK CIeICTBUE, Ha-
LIMOHAJILHOE MPaBOCYMEe aalITUPYETCS K 3TOMY 00-
crosTenbcTBY. Hampumep, B cozmanHoMm B 2018 roay
KuraiickoM MeXIyHapoaHOM KOMMEPYECKOM Cy/e
(China International Commercial Court) cymomnpo-
M3BOACTBO MOXET OCYIIECTBISATHCS Ha aHTJIUCKOM
s3bike?. Cosmannbiii B 2019 romy lommaHnckuit
koMmmepueckuil cyn (The Netherlands Commercial
Court) Takxe JdaeT BO3MOXHOCTb CTOPOHAM BECTU
CYJAONPOU3BOACTBO HAa aHIVIMICKOM s13bIKe?*. B TO Ke
BpeMsI B POCCUICKOM CyIOTTPOU3BOICTBE UCTTOIB30-
BaHWE aHIJIMACKOTO SI3bIKA JJISI BEACHUS CYIeOHBIX
TPOLIECCOB AaXe He 00CyKaaeTcs.

[Mpencraisiercs, YTO BO3MOXHOE BCTYIUICHUE
B cuuty [aarckoii KOHBEHIIMU OyIeT UMETh Ps T10-
CIIEICTBUIA.

Bo-nepebix, MexaH3M NMPU3HAHUS MWHOCTPAH-
HBIX CYIEOHBIX PEIIeHWI CIOCOOEH CTaTh TaKUM
K€ TpaHCIApaHTHBIM M MOHSATHBIM, KaK MEXaHU3M
MPU3HAHUS PEIICHUI KOMMEPYECKOro apouTpaxa.
TeM He MeHee CJIOXHO COTJIAaCUTHCS C TeM, YTO T10-
JIo0Has1 cucTeMa TMpU3HAHUS U TPUBEICHUS B UC-
MOJHeHUE CyACOHBIX pelIeHUN MOXET B OivKaii-
meM OyIaylieM cTaTh KOHKYPEHTOM apOuTpaxy?,
obJjafaroieMy mepea Heil 3HaYUTETbHBIMU TTpaK-
TUYECKMMU TPEUMYIIECTBAMM B TUIaHE OOJIBILIETO
KOHTPOJISI Haj AeJIOM, BO3MOXHOCTE /I Ha3Ha-
YeHMST apOUTPOB U BKCIIEPTOB, UCITOIb30BaHUS Me-
Hee hopMaTbHOM MPOLIEAYPHl PACCMOTPEHUS CIIOpa
u T.0. CienyeT TakXKe OTMETUTh, YTO JICUCTBYIOIINE
B paMkax EBpombl bproccenbckoe peryampoBa-
Hue? n KoHBeHIMS O IOPUCIMKIIVU, TMPU3HAHUU

2 Cmamos 14 @Pedepanvhoeo 3axona om 15 urona 1995 200a Ne 101-D3 «O mexncdynapoouvix doeosopax Poccuiickoil

Dedepayuu».

21Cm., nanpumep, JSC VTB Bank v Skurikhin & Ors [2014] EWHC 271 (Comm) (13 February 2014).

22Cm. Van den Berg A. J. Should the Setting Aside of the Arbitral Award Be Abolished? (2014) 29 ICSID Review 263, 18.

2 Article 1.3.1. (d) of the Rules of Procedure for the International Commercial Chambers of the Amsterdam District Court
(NCC District Court) and the Amsterdam Court of Appeal (NCC Court of Appeal).

2 Article 1.3.1. (d) of the Rules of Procedure for the International Commercial Chambers of the Amsterdam District Court
(NCC District Court) and the Amsterdam Court of Appeal (NCC Court of Appeal).

2 Cm., nanpumep, Greenwood L. The Rise, Fall and Rise of International Arbitration: A View from 2030 [2011] Arbitration

435.

2 Regulation No 1215/2012 On jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.

OJ L 351, 20.12.2012, p. 1-32.
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U TIPUBEIECHUM B MCIIOJJHEHUE CYNEOHBIX pelIeHUN
IO FPaXXTaHCKUM M KOMMEpPUYECKUM JAesaM (rajee —
JlyraHckass KOHBEHIIMs)?’, KOTOPBIMU TIPEIyCMO-
TpeHbl YHUGMULIMPOBAHHBIE Mg cTpaH EBpoIibl
MpaBuJia MPU3HAHUS CYACOHBIX PEIIEHUIA TTO Tpax-
JMaHCKUM M KOMMEPYECKUM JieJlaM, He CO3[alu Ka-
KUX-JTM00 3HAYMMBIX MPEINOCHUIOK IIJII CEpbe3HOM
KOHKYPEHIIMM MEXITY TOCYTapCTBEHHBIMU CydaMu
1 KOMMEPYECKUM apOouTpaxem?.

Bo-emopbix, KoHKypeHLUsI CyAeOHBIX (opy-
MOB, BEPOSITHO, 3HAUUTETbHO YCUJIUTCS. YK€ CeToI-
HST 3aKOHOJATEIbCTBO Psifia TOCYAapCTB, HAIIpUMeEpP
Tomnanauu, Cunranypa, Kuras, ®panuuu u ap.,
BOIUIOIIAET B XU3Hb UACI0O O TOM, YTO JIIO0OI CITOp
KaK M0 HallMOHAJbHOMY, TaK U IO UHOCTPAHHOMY
MpaBy, B OCHOBHOM aHTJIMACKOMY, MOXKET OBITh pa3-
pellleH B MX HAallMOHAJIBHBIX cyAax 0e3 HallMOHAIb-
HOW TIPUBSI3KM K cTopoHaM criopa”. Tem camMbiM
JMIaHHbIE TOCYAapcTBa TOBBIAIOT 3(h(HEKTUBHOCTh
CBOMX HallMOHAJBHBIX CYIOB, CO3[aBasl aJiTepHa-
TUBY CETOAHSIIHEN CUCTEME, B KOTOPOI MpeBau-
pyeT aHrmMiickuii cya. Betymnenue B cuty laarckorii
KOHBEHIIUU TOJBKO YCKOPUT 3TU MPOIECCHI.

Hakonen, 6-mpemuux, pa3zBuBaroiasicss KOH-
KypeHLMsI CyneOHBbIX (DOPYMOB CIIOCOOCTBYET CO3-
JMaHWIO TJIOOATBHOW CUCTEMBI MEXIYHApOIHOTO
MPaBOCYAYS TI0 MpUMEpPY apOUTPaKHBIX LIEHTPOB
Anrnun, ®panunn, Lseitmapun, Hsemyn n CILA.
Kakoe MecTo B 3TOIf cucTeMe 3aliMET POCCUMCKUIA
HAllMOHAJIbHBINA CYl C YUYETOM BCEX M3JOKEHHBIX
BBIIIIE OOCTOSITENIBCTB, ITOKAXKET BPEMSI.

3ak/iroueHue

INpunsarue Taarckoifi KOHBEHIIUM SIBJISIETCSI
BaKHBIM IIaroM JJjIsI TPAaHCTPAHWYHOTO MCITOJTHE-
HUS CyIeOHBIX pELIeHU T10 TPaKIaHCKUM U KOM-
MepueckuM AenaM. [IprcoennHeHre K Hell 3HAYN-
TeJBLHOTO YMC/Ia TOCYyIapcTB, B ToM uucie Poccun,
co3macT OJIarONpUSITHBIE YCIIOBUS Ui CO3IaHUS

MEXAYHApPOIHOM CcyneOHON CHCTeMBbI TIO TpakaaH-
CKIM ¥ KOMMEPYECKUM JejaM. Buaurcs, yro BMe-
cre ¢ Hpio-MopKcKoii KOHBeHIIMEH Takas cucTeMa
OyaeT crnocoOcTBOBaTh 3(P(PeKTUBHOMY paspelie-
HUIO IpakIaHCKNX ¥ KOMMEPUYECKUX CIIOPOB.

27 Convention on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. OJ L 339,

21.12.2007, p. 3—41.

2 Hanpumep, coenacHo 0OHOMY U3 uccae0osanuil, nodasasioujee uucio pecnondenmos (90%) evibupaiom é kauecmee
MEXaHU3Ma pazpeuleHus KOMMep4ecKux cnopoe Kkommepueckui apoumpac. Cm. 2015 International Arbitration Survey: Im-

provements and Innovations in International Arbitration, p. 5.

2 Cm. International court to hear arbitration-related cases in Singapore. URL: https.//globalarbitrationreview.com/arti-
cle/1152462/international-court-to-hear-arbitration-related-cases-in-singapore.
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MHBECTAPEUTPAXK YKPAVHBI MPOTUB PO | AHATUTUKA

KPbIMCKWE MOTWBbI

| Kpucmuna Xpunkoea

bonee 1,1 mapo donn.

K€ JBYM KpPYIHBIM YKPauHCKUM WHBE-
CcTOpaM yAaJoch MPU3HATh PElIeHUST WH-
BECTUIIMOHHBIX  apOWTpaxkeid  MPOTUB
Poccuiickoit denepaninm KacaTelbHO KC-

npornpuanuu uHBectulinii B Kpeimy. [1epBbiM B sSTH-

Bape 2019 roma ObL10 MPU3HAHO pellleHe MHBECTH-

ILIMOHHOTO apbuTpaxa 1o neny «“Opepect Mcreit”

u apyrue» npotuB PP ot 2 masg 2018 roga Ha cym-

My 6oJiee 159 maH gosn. BropeiM cTalio omnpenelie-

Hue KueBckoro aneaissiiioHHOro cyaa ot 17 uros

2019 rona no geny IAO «OmanbaHk» npotus PO

Ne 824/66/19 006 yIOBIETBOPEHUU 3asiBJICHUS

OmragbaHka o IpU3HAHUU U MPETOCTaBICHUM pa3-

pelieHusT Ha UCTIOJIHEHUE PeIlIeHUs] MHBECTUIIMOH -

Horo apoutpaxa ot 26 Hosiopst 2018 roma o mey

PCA Ne 2016-14 (apoutpazkHOE pellieHune).

Hanomuum, uto 20 suBaps 2016 roga Oman-
0aHK WHULAMPOBAT apOUTpaKHOE pa3duparesb-

CTBO «KACAmMeAbHO B803MeujeHus yObimKos, npu-

yunenuvix Owadbanxy Poccuiickoii  Dedepayueii

8 pesyabmame okkynayuu AemonomHoil Pecnybauxu

Kpoiv» B 2014 romy. ApOUTpakHbIi TpUOyHaI pac-

cMaTpuBaJl BOIIPOCHI HapylieHUs moyoxeHuit Co-

rnameHuss Mexnay [IpaBurenscTtBoM Poccuiickoii
®enepanun u KabuHeToM MMHUCTPOB YKpauHbI

O MOOIIPEHNN W B3aUMHOWM 3alllMTe WHBECTUIIAN

ot 27 Hos0ps 1998 roma (manee — CornamieHue)

B COOTBETCTBUU C ApOUTPaKHBIM perjaMeHTOM

IOHCHUTPAJL. IlocrosiHHas mnajata TpeTeicKoro

cyna (PCA, TITITC) BbimoaHsIa aAMUHUCTPUPYIO-

LIYIO pOJIb, MECTOM paccMoTpeHust oLt [Mapisk. PO

OrpaHMYMJIa CBOE y4yacTue B apOMTpaxke OTMpaB-

kot muchma 21 uronst 2016 roga ¢ MpUKpPETUICHHBIM

Cmapuwuti ropucm, Integrites, Kues

Owadbank noayuua npaso UCHOAHUMb peuieHUe UHBECHUUUOHHOZ0
apoumpanca npomueé Poccuiickoii Pedepayuu 6 Ykpaune Ha cymmy

nucbMoM oT 13 mag 2016 roma oT 3aMeCTUTENIsT AU-
pekTopa JenapTaMeHTa MEXIyHapOJHOTO IIpaBa
U coTpyaHudecTBa MuHuUcTepcTBa toctuiiuu Poc-
cuiickoit @enepanuu r-Ha B. . JIbicaka, B KoTopoM
ObUTO yKa3aHo, uTo «PD He npusHaem pucoUKyuio
medxncoynapoonozo mpubynana npu IITTC na ypeeyau-
posanue uckoswvix mpebosanui» OuiandaHka. 26 HO-
s0pst 2018 roma TpuOyHas BBIHEC €IMHOIJIACHOE
apOuTpaxkHoe pelleHue B moJib3y OuaadaHka, mpu-
3HaB, uTo P® Hapymmia nonoxenus CoraanieHus,
HE3aKOHHO 3KCMPOINPUUPOBAB MHBECTULIMM OaHKa
BcaeAacTBue aHHekcuu Kpbima. TpuOyHan o0s3ann
P® kommeHcupoBaTth OlIag0aHKy YOBITKM B pa3-
mepe 1 111 300 729 mon. miroc MPOUEHTHI, 3aTpa-
Thl Ha apOUTpakHOe pa3doupaTesibCTBO B pasmepe
731400 nonu. 1 3aTpaThl HA IOPUANYECKOE MPeaCcTa-
BUTEJILCTBO, BO3HATPakICHUsI OKCIIepTaM U CBSI3aH-
HbIe 3aTpaThl B pazMepe 3 134 907,34 nomnn.
OmragdaHk odpatuics B KueBckuii anesim-
OHHBIN cyn (nanee — Cyn) ¢ 3asiBIEHUEM O MpU3Ha-
HUW U MPUBEACHUM B UCIIOJTHEHUE apOUTPaKHOTO
penreHust 26 arnpesnst 2019 roga. HaunHast ¢ nekaGpst
2017 roga mocie cyaeOHol pedopMbl B YKpauHe
paccMOTpeHUe 3asiBJICHUI O TIPU3HAHWUM U TIPUBE-
JEHUU B MCIIOJIHEHHWE PEIICHUI MEXTyHapOMHBIX
apOMTpaKHBIX TPUOYHAJIOB TIEPElUIO B KOMIIE-
TEHIIUIO aTeJUIIIIMOHHBIX OOIIMX CYJIOB KaK CYIOB
nepBoit nHctanuu. Cya yBenmomun P® o mpeno-
CTaBJICHUM €1 TTpaBa B MECSUYHBII CPOK TOIATh BO3-
paxkeHUs M 0 HAa3HAYEHUU YCTHBIX 3aceTaHuid ITyTeM
OTIPAaBKU OIpeAe/IeHNUs/TIOBECTOK pPEKOMEHIAIIN-
oHHBIMM TTcbMamu B [ToconbcTBo PD Ha YkpanHe
1 MunHuctepctBo octuiiiu PO u Ha opuimaibHbIN
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BJIEKTPOHHBIN anpec MuHucTepcTBa roctuiinu PD,
YTO COOTBETCTBYET TpeOoBaHUsIM cT. 128 IpaxkmaH-
CKOTO TpolieccyalbHOTO Kofaekca YkpauHbl. OmHa-
Ko P® Bo3pakeHUs 10 UCTEUEHUS YCTAHOBJIEHHOTO
CynoM cpoka He MpeAcTaBuIa U yJacTus B 3acefa-
HUSIX HE TIPUHUMAJIA.

Onpenenenue KueBckoro amnemuisiiiuOHHOIO
cyna ot 17 uronsg 2019 roma comepXuT cTaHAapT-
HBIII aHaaW3 HaJIWYUsI/OTCYTCTBUSI OCHOBaHMI
IIJIST OTKa3a B MPU3HAHWM U MPUBEICHUM B KCITOJI-
HeHue apboutpaxHoro pemeHus. Cya oOpaTui
ocoboe BHMMaHME Ha TpeOOBaHUE IIPEIOCTABUTH
BMECTe C 3asiBJICHHEM TTOMJIMHHOE MMChbMEHHOE ap-
OUTpaxkHOE corylallleHde B COOTBETCTBUM cO CT. [V
Hpto- MopKckoit KoHBeHINH, CT. 476 [paxmaHckoro
MpoIiecCyaIbHOTO KOjieKca YKpauHbI U CT. 36 3aKo-
Ha YkpanHbl «O MeXIyHAapOTHOM KOMMEPYECKOM
apoutpaxke». Kak u B gene «9sepect Mcreiit», Cyn
MIPUIIIE K BBIBOAY, YTO apOUTPakKHBIM COTJIAIIeHU-
eM MeX1y cTopoHamu siBisieTcst caMo CoraiieHue,
MOCKOJIbKY OHO COJIEPXKUT CT. 9 0 pellleHur CTIIopoB
MEXKIy TOCyIapCTBOM M MHBECTOPOM, U MPEIOCTaB-
JIeHUe ero komnuu He Tpedyercs. Cya MpOLIUTUPO-
Baa cT. 9 CornallneHusl, OIHAKO He TIpUIIe] K Bbl-
BOJY, UTO TEKCT CT. 9 «1r000il cnop... 6ydem nepedan
Ha paccmomperue 8: a) KOMNemeHmHbli... apoumpaic
Ioeosapusaroweiica CmopoHwl... 6) ApbumpasicHulii
uncmumym CmOK20AbMCKOI — MOpPe08oil  NaAambl;
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8) apoumpaxcublii cyo ad hoc 6 coomeemcmeuu ¢ Ap-
oumpaxcnvim peenamenmonm... KOHCHTPAJD» aBnsiet-
csl IIpeIJIOKEHUEM co CTOpoHBI PD mepenaThb criop
B apOUTpaxX M TIPpEHOCTaBJIsSIeT MHBECTOPY IIpaBO
BeIOOpa (opyma. Cyn JMIIb yKaszaj, UTO «Cpeau
TPEX BBIIICYIIOMSHYTBIX KOMIIETEHTHBIX OPTaHOB
JUISI PACCMOTPEHUS CITopa 10 CYTH 3asiBUTEIb BhI-
Opan apouTpaxkHbiii cya ad hoc, KOTOphIii 1efiCTBY-
eT B cootBeTcTBUM ¢ Pernamentom KOHCUTPAIT».
Takum obpazom, npu Beibope dopyMa OiragdbaHk
aKlLenTUpoBas npemioxkeHne PD. BepxoBHbIi cyn
B gene «DBepect McreiiT» Takoro aHajm3a He Ipo-
BOJUI.
B otimuue ot BepxoBHoro cyna B neie «9Be-
pect Ucteiit», Cyn He nccienoBajl KJaoueBble Iopr-
JTYECKUE BOITPOCHI:
*  HaJW4Ke IOPUCINKINM YKPAUHCKHUX CYIOB
paccMaTpuBaTh 3asBJICHUWE O IIPU3HAHUU
U NMPUBEICHUM B MCIOJHEHUE apOMTpaxk-
HOTO pelleHus (IIpY HAIMIUKA UMYIIEeCTBa
P® B Ykpaune);

* WMMYHUTET WMYyIIeCTBa M akKTUBOB P®d
OT IOPUCIUKIINY CYIOB YKpPAUHBEIL;

* TMPOHUKHOBEHME 3a  KOPIMOPATHBHYIO
ByaJib;

*  000COOJEHHOCTh MMYIIECTBA POCCUNACKMUX
TOCKOMITAaHUIA.



Haxe ecnu Mpeamnojoxutrb, 4yro OmiagdbaHk
OTKCHIBAJI TaKWe apryMEHThI B CBOEM 3asiBJICHUMU,
Cyn B onipefie/IcHUM UX aHAJIN3a He TIPUBeJ.

Cyn ykasan Ha 1mpaBo P® moparth amenisin-
OHHYI0 kano0y B BepxoBHbiii Cynm no 18 aBrycra
2019 rona, kotropsiM P®D He Bocmosib3oBanach. Baxk-
HO OTMETUTb, YTO B JaHHBI MoMeHT CMMU pacnpo-
CTpaHSIOT MH(pOPMAIIHIO O TOM, YTO MUHUCTEPCTBO
octun PO gko06bI 3asiBUI0 00 OCTIapUBaHUU ap-
ouTpaxxkHoro peieHus B cynax @paHuum (KoTopbie
MMEIOT KOMITETEHIIMIO paccMaTpUBaTh 3asiBJICHUS
00 OTMEHEe peIleHUI, BBIHECEHHBIX apOUTpaKeM
PCA B [Tapuke), "HUIIMMPOBAHHOM ellie B (heBpase
2019 rona!. Tem He meHee O1randaHK yTBEPXKIALT,
YTO IO COCTOsIHMIO Ha 25 miojsg 2019 roga He mo-
JlydaJl HUKaKMX JOKYMEHTOB, CBUIETEIbCTBYIOIINX
00 MHULMUPOBAHUMU MPOLEAYPbl OTMEHBI apOu-
TPaXKHOTO PEIIEHUSI.

MunuctepctBo toctuniuu P® coobmmio 21
aBrycrta 2019 ronma, 4To ObUTM OOHAPYKEHBI BHYTPEH-
HUe nokyMmMeHThl OlllagdaHKa, CBUIETEIbCTBYIOIINE
0 TOM, YTO €ro «TaK Ha3blBaeMasi MTHBECTULIMSI» HU-
Koraa He 3amuinaiach CorianeHueM, KOTOpoe «He
OXBaTbIBae€T MHBECTUIIUM COBETCKOIO Iepuoja, [a]
3alIUTe TMoIeXaT TOJbKO T€, KOTOPhIe ObLIU CIe-
sanbl rioctie 1 ssaBaps 1992 1. [pu atom OmagbaHk
MpeacTaBIsieT cOO0M ObIBIIMUI YKpaUHCKUI Durat
Coepbanka CCCP. Kpeimckoe otaeneHue Orian-
O0aHka, 00 DBKCOpONpHUAIIMM KOTOPOTO 3asiBJsIET
0aHK, TaKXKe CYIIIECTBOBAJIO YK€ B COBETCKOE BpeMsI
u 6bL10 YacThio Onragdanka ere 10 1992 roga». O6-
Hapy:KeHHBIE A0Ka3aTeJIbcTBa IMOo3BoM P® «Ha
OCHOBaHUM HOPM (PpaHIly3CKOro ImpaBa 00paTUThCS
19 aBrycra 2019 roma 3a mepecMOTPOM apOUTpPaXK-
HOTO pEIIeHMS B TOT XKe TpUOYHaJI, KOTOPBIiA BbIHEC
MepBOHAYAIbHOE PEILICHUE».

B nannom nene O1anbaHkK He XoaaTaliicTBOBAJ
00 00eCIeUYnTeNbHBIX Mepax — B OTJIUYME OT «DBe-
pect McreiiT», KOTOpOMY YAallOoCh JOOWUTHCS ape-
CTa aklUi yKpanHCKUX 0aHKOB (B ToM yucie [TAO
«[IpomMuHBecTOaHK», 99,7% akuuii KOTOPOro MpU-

EEEEEE———— ||HBECTAPETPAYK YKPAUHBLI NMPOTUB P® | AHAJTUTUKA

Hatexxat BODB) u 3arnpera oTuykaaTh UX ABKMMOE
1 HeIBYDKMMOE UMyIecTBo?. 99,7726% axkumit [TAO
«[TpoMuHBeCTOAHK» OBLIM BHICTABJICHBI HA TOPTHU
28 aBrycra 2019 roga Ha 6upxke [1PTC co crapTroBoit
1IeHOM 532 MJTH TpUBEH, Ha KOTOPBIE MOXET MPETEH-
noBath «DBepecT McTeliT» B paMKaX MCITOJTHUTETb-
Horo nipou3BoacTBa. [1o Bceit BeposiTHOCTH, 3asiBiie-
Hus BOb, 6eneduninapa [TAO «IIpoMuHBECTOAHKY,
yTo «uMyliecTBo BODB B cuimy 3akoHa 000c001eHO
U He aBisieTcs: umyiiectBoM Poccuiickoit denepa-
1, BOb — camocTosTeIbHOE I0PUANYECKOE JTULIO
¥ He OTBevaeT 1o oos13arebeTBaM PD», He TTOBIMSI-
€T Ha MPOBeJCHNE TOPTOB.

YKpanHCKOe 3aKOHOIATEIbCTBO MPEIyCMaTpH -
BaeT BO3MOXHOCTh OOBEIMHEHUS HECKOJIbKUX MC-
TMOJHUTEIbHBIX MPOU3BOACTB O B3bICKAHUU CPEIICTB
C OJHOTO JIOJDKHMWKA B OJTHO MPOU3BOACTBO. TakKuM
obpasom, eciau ornpeaeneHrue Kuesckoro amen-
JsiuMoHHoro cyna ot 17 uronst 2019 roma He OyneT
OCITIOPEHO M BCTYIIUT B 3aKOHHYIO CHJIy B aBryCTe
2019 roma, OmambaHK CMOXKET MOJYYUTh UCTTOTHU-
TeTbHBII JINCT, UTHUIIMUPOBATh OTKPBITUE MCTIOJHU -
TEJTBLHOTO TTPOM3BOJACTBA M MPOCUTH 00 OOBEIUHE-
HUW HCTIOJHUTENbHBIX MPoM3BOACTB OrandbaHka
n «OBepect UcTeiT» eme mo MpoBeAEHUS] TOPTOB
B KoH1ie aBrycta 2019 roma. B Takom ciyyae Omtan-
0aHK TEOPETUYECKM CMOXKET MPETEHAOBATh HA YacTh
CPENCTB, BBIPYYEHHBIX OT MpoAaxu akiuii. boiee
toro, y OlambaHka TMOSBWICS CTUMYJ YCKOPHUTH
WCTIOJIHEHWE apOUTPaKHOTO PEIlIeHUs] B YKpauHe,
YUUTBIBasl BO3MOXHBIC TMOCJEACTBUS €TI0 OTMEHBI
Bo ®paHIuu.

! [Ipoyedypy ommenvl apoumpa’icHo20 peuteHus: HyJucHo UHULUUPOBAMb 8 KOMRemeHmHom cyoe Dpanyuu 6 meuenue Mecsaya
(Oannvlil cpok modcem Obimb nPooAeH HA 084 MecAyd, ecau CIMOPOHA, JCeAarouwas OmMMeHUms peuleHue, Haxooumces 3d
npederamu Dpanyuu) nocie 0amot biHECEHUs MAKO2O PEULCHUS.

2 [1AO <«IIpomunsecmobani», AO «Coepoanx» u AO «BTH bank» eéHeceHbl 6 CAHKUUOHHBII CRUCOK, MO 02PAHUYUNAO 8bl600
Kanumanoe uz smux (QuHaAHcosbix yupecoerull 3a npedeavt YKpaunvl 6 noab3y Aul, C8A3aHHbIX ¢ OAHKAMU.
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MEPEXOAb! N MPOABVMXXEHMA | LEX TORRE, MU/ H CIK 5

)KypHan Arbitration.ru omkpsieaem pybpuky «[lepexodbi U NpoosuMeHUS»
0 KapbepHbIX U3MeHeHUsIX Iopucmos 8 apbumpaicHom coobulecmeae.
[eped eamu nepsbili Mamepuan 0aHHO20 pa3zoesa. Y eac eCcmb 0 UeM pacckasamo?
Hanuwume Ha editor@arbitrations.ru. Ml w0dem sawux Hosocmeli!

AILBOKATCKOE BHOPO
LEX TORRE - HOBbIV MPOEKT
AJIEKCAHOPA XPAITYLUKOTIO

anpene 2019 eoda Anexcandp Xpanyukuil nOKUHyn
00HO U3 KpynHeiuiux adsoxamckux oopo Pecnybau-
ku beaapyce, «Coicyes, bondaps, Xpanyuxuii CbX»,
YmoowL yoice 8 mae 3asg6umov 0 c030aHUU HOB020 AO-
sokamckoeo 6wopo Lex Torre. Anexcandp Xpanyukuii u eco
napmuep Audpeil Bawkesuu (panee 6vin napmuepom euje 00-
H020 u3eecmno2o adeokamckoeo oropo «Cmenanosckuil, Ila-
NaKyab U Napmuepvl») HECKOAbKO Aem 80321A6ASH0M Melc-
OdyHapooHble peilimuHeu 8 Oeaopycckoll opucouxkyuu. KypHan
Arbitration.ru 6ecedyem c Xpanyuxum o e2o nepexode.

AsleKcaHop, pacckaxcume o 8awiemM Ho8oM Mecme pabombi.
11 masi aTOrO roga Mbl ¢ mapTHepoM AHApeeM BalikeBu-
yeM 3aperrucTpupoBaiu aaBokaTckoe 6topo Lex Torre.
HoBoe 610po cocpenorouniaoch Ha cdepe litigation —
MpeICTaBIeHNM MHTEPECOB KJIMEHTOB B CyaX: 9KOHO-
MUWYECKUX, OOIINX, apOMTpakHBIX — KakK B bemapycu,
Tak U 3a pyOexXoMm (MHBECTULMOHHBIC CHOpPHI, OaH-
KPOTCTBa, B3bICKAHME JIOJITOB W T.J.), a TAKXKE Ha I0-
MOIIIM B MCITOJTHEHUU PellIeHUI apOUTPakKHBIX CYIOB,
CTPOUTEILCTBE U HEIBVKIMOCTH.

Umo o3Hauaem HaszeaHue saweli pupmbl?
OHO HamoOMMHAaeT HaM O PUMCKOM IIpaBe, Bedb 00a
CJI0Ba MMEIOT JIATUHCKOE MpoucxoxkaeHne. «Lex» —
5TO «3aKOH» Ha JIATBIHU, a «tOrre» B COBPEMEHHBIX PO-
MaHCKHX SI3bIKax (IOPTYTaJbCKOM, MCTIAHCKOM U JID.)  Cpeea Hanpaeo: Andpeii Bawkeeuy,
O3HayaeT «OalHsD». Anekcanop Xpanyukuti

B uem omauuue sawezo H08020 6OPO?
Ansokatckoe Owopo Lex Torre cTpemMutrcsa K OajaHCy WHTEepecoB. OTO Hallla MPUHIU-
nuasbHasl TIO3ULIMSI, MBbl Jaxe BbIHecaIu ee B cjoraH: «Balance is our challenge» («ba-
JJAaHC — Hallla 3ajada»). B paboTe amBokaTa 3TOT IPUHLMII HE TaK YX IIPOCTO TOCTIKUM,
MOpOi KJIMEHTHl HacTamBalOT Ha I1o0ede JIIo0Ol IIEHOW U TIPOSIBJISIIOT KPOBOXKATHOCTD.
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Ho MBI ¢ KoJuteraMu MpUIIIM K MTOHUMaHUIO,
YTO HaM BaXKHbI T€ IIEHHOCTH, Ha KOTOPBIX CTPO-
WTCS Hallla pabota. Hamn onbIT 1 clIoXMBIIAsICS
npodeccroHaIbHasT PEITyTallksl Jal0T KIUEHTY
OCHOBaHUsI OBITh YBEPEHHBIM B HaJIEKHOCTH
U CWJIe CTpaTeTUy M TaKTUKM 3allUTHI €ro MH-
TepecoB B cyje. JleiicTBys B MHTepecax KIMeH-
Ta, MbI TOTOBBI MPOSIBIIATh Pa3yMHYI0 THOKOCTh
1 B TO Xe BpeMs TpeOOoBaTeIbHOCTh. MBI CTpe-
MHMCSI ONIUpPAThCsl Ha JIy4dIIMe eBpOIelicKre
M HaIlMOHAJIbHBIC TPATUILIUK MTPODECCHU aIBO-
KaTa. Yl mpy 3TOM BepHBI CBOMM IIECHHOCTSIM.

MHozoe npuaemm HAYUHAMb 3dHO80?

MHe oueHb HpaBUTCH (ppaza Xpuctodopa Ko-
Jiym0a: «Bbl HUKOrga He mepecedyeTe OKeaH,
€Cc/ii He HabepeTech MyXKeCTBa IMOTepsITh Oeper
U3 BUAY>.

besycnoBHO, CHOBa HauyMHATh C HYJS,
BBIBOJUTH HA PHIHOK HOBOE 0IOPO — 3TO PHUCK.
Ho n1st Hac 5T0 BBI30B ¥ CTUMYJT BBIMTH 13 30HbI
KoMcopTa, 4TOObI CTaTh €llle CUJIbHEEe U CKa-
3aTh HOBOE CJIOBO B ITpoeccuu.

MBI He coMHeBaeMCs B TMPaBUILHO-
CTU TIpuHATOrOo pemreHus. OgHO U3 JoKa-
3aTeJIbCTB TOTO, YTO Mbl Ha BEPHOM MYTH,
— TpodeccuoHalibHAs KOMaHAa, KoTopas
JIOBOJIBHO OBICTPO CIUIOTWJIaCh BOKpYyr Lex
Torre. MbI 0e3 TIpoMemJicHUSI TMPUCTYIUIN
K OKa3aHUIO IOPUANIECKOM MOMOIIU KINEHTaM
1 6e3MepHO OJlarogapHbl TeM, KTO cpa3y B Hac
noepwi. Cpeny HallUX KJIMEHTOB KakK Kpyr-
Hble OeTopyccKUe, TaK U 3apyOesKHbIe U MeX-
JQyHapoaHble KoMnaHuu. X moaiepkka — Kak
M MO pXKKa KOJUIET 110 11eXy — OeClieHHa.

Kakoea 6yoem cyovba EEDRF - ®opyma no paspe-
weHur cnopos cmpaH BocmouHoti Egponel - nocne
sauwiezo nepexooa?

A cran yreHom oprkomuteta EEDRE pa6o-
Tasg B MPEXHENH KOMaHAE, HO MOUW Mepexos
B Lex Torre He o3HayaeT, 4TO 51 MOTEPSUT WH-
Tepec K 3TOMY MEPONpPUSTUIO WIM Oyay Me-
Hee aKTUBHO 3aHUMATbCSl €ro OpraHu3alluei.
18—21 centsa6ps 2019 roma popyM yxe B 4eT-
BepTHI pa3 mpoiiaeT B MuHcke. Mbl 0Xu-
naeM npuesna oosee yeM 200 yJaCTHUKOB U3
Poccuu, Ykpannsl, Benukoopuranuu, Iepma-
Hun, ®panunu, Kazaxcrtana, MoJiIoBbI 1 Ipy-

| X TORRE, MMHCK | MEPEXObI Y NMPOABUMXEHUSA

rux crpaH. Cpenu cniukepoB — Jlykac A. Mu-
crenuc, npodeccop LIKombl MEXTYHapOIHOTO
apoutpaxa 1npu JIOHIZOHCKOM YHHMBEPCUTETE
koposieBbl Mapuu (Benukooputanus); Tepesa
J>)xoBaHHWHU, TTAPTHEP MEXTYHAPOTHON IOpH-
nndeckoit dupmbel LALIVE (IlIBeiiapus);
Kait Xobep, npencenatenb npapieHUs: Apou-
TpaxkHOTO MHCTUTYTA Tipu Toprosoii manaTe T.
CroxkronpMa (IIBeuust); Cabun Konpan, map-
THep McDermott Will & Emery (Iepmanus)
u ap. Kmouesie Tembl EEDRF-2019 — ponb
apOUTPOB U CTOPOH B 3(h(eKTUBHOM IIpolecce
pa3pelieHus CopoB, paHHUE CTaAuU apOrTpa-
Ka, BCE TIPOUCXOISIIEe 3a KyJTMCaMU OCHOBHO-
rO MpoIlecca U XXKU3Hb TMTOCc/e BBIHECEHUS apOu-
TPa>KHOTO PEIICHMUS.

BHoBb co3naHHOe agBoKaTckoe 0ropo Lex
Torre MOCTOMHO CIpaBIISIETCS C POJIbIO Opra-
HU3AlIMOHHOTO TIapTHEpa CTOJb MacIITao-
HOTO M BaXXHOTO i1 apOUTPakHOro CO00-
mectBa BocTouHoii EBpombl MeponpusITHS.
W MBI paabl mpuUrjacuth BCeX KOJUIET U YH-
Tareneir B MuHcK!

Eastern European

EEDIRIEIN

Dispute Resolution Forum

POPYM
CT

19-21centabpa 2019ropa /
MuHck, Benapycb /

/

|
eedrf2019.com
/ /
LTI -
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OB30P CYAEBHbIX PELLUEHWNI PO

OBb30P CYAEBHbLIX

PELUEHUW PO

PELLUEHUA

Cy[, HALLEN OEBATb OCHOBAHUI ONA
OTKA3A B NPU3HAHUWN U NMTPUBEOEHUN B
UCMNOJIHEHUE OOHOIO APBUTPAXXHOIO

CmopoHebl chopa:

Anuca lNpomacoea

8 mpemelicKoM cyoe;

Homep 0ena e 20cyoapcmeeHHoM cyoOe: A40-230545/16-29-2261.

SPIG S.p.A. (Mmanus) - 3as8umesb 8 20cydapcmeeHHOM cyoe, ucmeu

3AO0 «[MpomkoHmMponnep» (Poccus) - 3auHmepecosaHHoe AUUO
8 20cy0apcmeeHHOM cyoe, omeemyuk 8 mpemelickom cyoe.

Paspewaswuii cnop mpemelickuti cyo:
ApbumpaxicHoiti uHcmumym Topzosoli nanamel 2. Cmokzoabma (SCC).

lpedcmasumenu cmopoH 6 mpemelicKom cyoe: H/O.

Ap6umpel: M. A. Kynbkos, B. H. PoOuH.

lpedcmasumesnu cmopoH 6 20cy0apcmeeHHOM cyoe:

SPIG S.p.A.: A. A. Makcumoea.

3A0 «[lpomkoHmponnep»: H. b. KawHukos, M. A. [oHUuUKos.

CyOus, ebIHecwuii pewieHue 8 2ocyoapcmeeHHoM cyoe: O. FO. JlexcHeaa.
CyObu sblluecmosuwux UHCMaxyuu:

E. A. Memposa, H. 1. leHucosa, H. KO. [lyHaesa (ApbumpaicHbili cyo

Mockosckozo okpyza);
M. B. MpoHuHa (BepxosHsili cyo PD).

Komnanusa SPIG S.p.A. (moctaBiiuk) odpaTu-
Jlach B ApOUTpakHbBIN ¢yl I. MOCKBEI ¢ 3asBIeHUEM
O MPU3HAHWU W TIPUBEACHUM B UCIIOJHEHUE pellle-
HUS ApOUTpPaXHOTO MHCTUTyTa TOProBOMl TajaThl
. CToKTOJIbMa O pacTOP>KEHUM JOTOBOpA MOCTaBKU
U B3bICKAHWM AEHEXHBIX CPEICTB C POCCUICKOTO

obuiecTa (rokymnatenb). Cya oTkazaa B UCIOJHE-
HUM pelleHUs, TaK KaK HalleJd cpa3y HeCKOJBKO
Ppa3HBIX HapYIICHUI ITyOJUIHOTO MOPSIAKA, HECMO-
Tps HA TO YTO JTaHHOE OCHOBaHWE JOJLKHO IPUME-
HSTBHCS TOJIBKO B UCKITIOUUTEIBHBIX CTydasx'.

! Ungpopmayuonnoe nucomo npezuouyma BAC PO om 26 ¢pespanrs 2013 eo0a No 156, Pexomendayuu no npumeHeHuro
20Cy0apcmeeHHbIMU CYOAMU NOAOICEHUSL 0 NYOAUMHOM NOPSAOKe NPU NPUSHAHUU U NPUBEOCHUU 8 UCNOAHEHUe MeJCOYHAPOOHBIX
apbumpaxctoix pewernuii // LA, 2002; Van den Berg A. J. The New York Convention of 1958, An Overview, Yearbook Vol.

XXVIII, 2003, p. 18.
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[Mpusenenue B ucnoiHeHue pemeHust CToK-
TOJBMCKOTO apOuTpaxa ObUIO TPU3HAHO IPOTH-
BOpevalmM MyoJuyHOMY TOpsIAKY Poccuiickoii
®enepanuu, Tak Kak apoOUTPaK MPUMEHWI K CIIOPY
HOpPMBI BeHCKO#l KOHBEHILIMU, MCITOJIb30BaHUE KO-
TOPBIX CTOPOHBI UCKJTIOUMIN B 1oroBope. Cya OCHO-
BBIBAJICSI HA TOM, YTO TIPUMEHUMBIM TTPABOM SIBJISI-
eTcs 3akoHoaateabcTBo Poccuiickoit Penepaiiuu.
TeM caMbIM HCKIIOYEHO TMpuUMeHeHue BeHckoi
KOHBEHIIMU, KOTOpasl SIBISIETCSI 4acThi0 POCCHIi-
CKOM MPaBOBOM CUCTEMBI, HO HE YaCThIO €€ 3aKOHO-
natenbcTBa. [1pu aToM CTOKTOJBMCKUI apOUTpax,
orpenesssi IpUMEHMMOE TIPaBo, PYKOBOJCTBOBAJICS
3asBJICHMEM MCTLA O MpUMEeHeHUU BeHckoil KOH-
BEHIIMM W OTCYTCTBUEM BO3pakK€HWN CO CTOPOHBI
oTBeTuMKa. B ganbHeiilieM 00e CTOPOHBI B CBO-
eii apryMeHTallMM CChUIaJMCh Ha HOpMbI BeHcKoii
KOHBEHIINMU.

Hanee cyn oTMETWJI, YTO pellleHue apouTpaxka
pacTOPrHYTh AOTOBOP MEXIY CTOPOHAMM CHMMa-
€T C UCTIA rapaHTUIiHbIE 00s3aTeJIbCTBA U CO3/a-
eT yrpo3y (YHKIMOHHWPOBAHUS TOCYIapPCTBEHHOMU
paifonHoit anekTpoctaHiuu (CepoBckoii ['POC
B CBepmiioBckoit oonact). [To MHeHMIO ApOUTpax-
HOTO cyna I. MOCKBBI, UCTIOJTHEHHUE TaKOTO pellie-
HUSI TIPUBEJIO OBl K HAPYIIEHUIO MIPAaB TPETHUX JIMII,
YTO MPOTUBOPEUYUT MyOJMYHOMY Mopsaky Poccuii-
ckoii Menepanun.

[My6onuyHOMYy MOPSIAKY TPOTUBOPEYUT M TO,
YTO apOUTpaX MPUCYAWJI OIIaTy 3a 4acTb padoT,
KOTOpPBIC UCTEIl HE BBITTOJTHUI, YTO MOXKHO KJIACCH-
(umpoBaTh Kak HEOCHOBATEJIbHOE OOOTalleHue.
HecMmoTpst Ha TO 4TO, B3BICKMBAST YITYIIIEHHYIO BBITO-
1y, CTOKTOJIBMCKHUI apOUTpax BbIYES U3 CYMMBI 3a-
TpaThl, KOTOpPbIE ObI TTOHEC UCTELL, €CU Obl PeaIbHO
oKazaJs YCIIyTH, CyIl ONPeaenI, YTO MOACYET HOCUT
MPEATIONOXKUTENbHBIN XapakTep.

Hapyirenve myoinyHoro mnopsiika ObLIo Haii-
JIEHO CYyJIOM TakXke B TOM, YTO CTOKTOJIbMCKUIA ap-
OuTpaxk B3bICKAJ B MOJb3Y UCTLA YOBITKU B (hopme
YIOYIIEHHOU BBITOJbI, HO YKa3asl 3TO JUIIb B MOTH-
BUpOBOYHOI yactu pemieHus. «AM TIIC B3pickan
C OTBeTYMKa yOBITKM B pasmepe 1 206 155,24 eBpo,
OJTHAKO B PE30JIIOTUBHOI YaCTH PEIICHUS HEe yKa3a-
HO, YTO TJaHHbIE YOBITKU SIBJISTFOTCS YITYIIEHHOM BbI-
rofgoii. O6 3TOM cKa3aHO JUIIb B MOTUBUPOBOYHOM
yacTu». CoclaBIIKMCh Ha TTOJIOKEHMST 3aKOHa O OaH-

KPOTCTBE, Cyld OTMETHUJ, YTO B POCCHUIICKOM IpaBe
YIYyIIEHHAs BbITOJA OTJIMYACTCS OT OOBIYHBIX YOBIT-
KOB, CJIeOBaTe/IbHO, TpeOOBaHWE MO YITyILIEHHOM
BBITOJIE HE MOXKET MPUPABHUBATLCA K TPeOOBAHUIO
0 BO3MEIIEHUU peabHOTO yliepda, a MHOe TTPOTH-
BOpeuuT nyonnuHomy nopsiaky Poccuiickoit Mene-
panuu.

CMeHa MCTIOM TIpeMeTa U OCHOBAaHUS MCKa,
M0 MHEHUIO Cy/la, TakKKe MPOTUBOPEUYUT ITyOard-
HOMY TOpSAKY. «Mcrell M3MeHUST OTHOBPEMEHHO
U TIpeIMeT, U OCHOBaHMWE MCKa, YTO 3ampelieHo
cT. 49 ATIK P® u nmpoTUBOpeYUT MyOIMIHOMY T10-
psanky Poccuiickoit @enepaivn».

Hanee cyn ykasaji, 4TO, XOTSI B COOTBETCTBUM
¢ apOUTPaXKHOI OTOBOPKOI MECTOM apOuTpaxka siB-
Jsicst CTOKTOMIBM, JIEI0 TTOJTHOCTBIO paccMaTpuBa-
Joch B MockBe. TakuMm oOpa3oM, Ha TEPPUTOPUU
Poccuu  cocrosiiock cynmebHoe pa3doMpaTebCcTBO
1o TpoueccyaabHoMy npasy LlBeruu, 9T0 MpoTH-
Bopeuut 1. 1 cT. 4 Koncturynuu P® o cyBepeHu-
TETe POCCUMCKOTO TOCYAapCTBAa M BEPXOBEHCTBE
POCCHUIICKOTO 3aKOHOJATEJIbCTBA Ha €ro TeppUTO-
PYM U, COOTBETCTBEHHO, ITyOIMUHOMY Mopsaky. Cyn
YIYCTWJI, 9YTO MECTO apOMTpaxka sIBJsIeTCs I0pUI-
yecKol (DUKIIMEN U IO MOXET ObITh pacCMOTpe-
HO B JIIOOOM MeCTe HEe3aBUCHMO OT TOTO, SIBJISICTCSI
JIM OHO O(ULIMATILHBIM MECTOM apOUTPaXKHOTO pa3-
OupareabCTBa.

CenbMbIM MO CYETY HapylleHUEeM MyOJUYHO-
ro TopsiiKa MOCAYXKWJIa JaTa pacTOP>KEHUST T0To-
Bopa. CTOKTOJbMCKMI apOUTpaxK pacTopr J0TOBOP
¢ 25 auBaps 2015 roga, XoTs camMo pelleHue ObLIo
BeiHeceHO 1 ceHTs0pss 2016 roma. Cchlnasich Ha
n. 3 ct. 453 I'K P®, cyn ycTaHOBWMII, YTO pacTopxKe-
HUe JIoroBopa OoJiee paHHEH JaToii, YeM JaTa BbI-
HECeHMSI pellleHrs], CHUMAeT CO CTOPOHBI OTBET-
CTBEHHOCTb 3a MepUoJ, KOTaa J0TOBOP AeHCTBOBA,
W TIPOTMBOPEUYUT IMyOJndHOMY Topsiaky Poccwuii-
ckoii Menepanyn.

[ToMuMO MHOXECTBEHHBIX HapyIICHUM ITy-
OJIMYHOTO TIOpsIIKA CYIOM TakkKe OBbLIM HaiileHbI
W ApYTHe OCHOBAHUS JIJIs1 OTKa3a B UCIIOJHEHUHU pe-
meHus. B yactHOCcTH, B HapyllleHue apOUTpaxkHOMI
OTOBOPKM B KauyeCTBE MPOIIECCyaTbHOTO TpaBa ObLI
MPUMEHEH IIBEACKUI 3aKOH 00 apOuTpaxke, XOTs
CTOPOHBI TIPEAYCMOTpPEIN TPOBEIECHUE apOUTpaxka
B COOTBeTCTBMM ¢ PermamMeHTOM ApOUTPaKHOTO
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nHctuTyTa Topropoit manatel I. CToKrojibMa. Tak- ¢ YBEPEHHOCTBIO IMOTYEPKHYJ, UYTO HE WMEIOLIMI
K€ Y cyJa BO3HUKJIM BOMPOCH! K COCTaBy apOMTPOB.  opuandeckoro obpazoBanust B. Pogun Haxomumcs
B cooTBeTCTBMM ¢ apOMTpaKHOI OrOBOPKOI1 pele-  Tof BiussHrueM M. Kyinbkosa.

HUE JOJKHO OBbLIO ObITh BHIHECEHO TpeMsl apOuTpa- Heno ObLIO ABa pa3a 0e3ycrnelHo 00XKaaloBaHO
MM, OJHAKO ITOAIMICAHO OHO OBLIO TOJIBKO ABYMSI — B ApOUTpaxkHOM cyae MOCKOBCKOTo okpyra u Bep-
M. KynbkoBeiM U B. PomunbeiM. Bosee Toro, cym XoBHOM cyae’.

30AHNA, OCYLLECTBNAKOWUMNE KOHCYJIbCKUE ®YHKLINN,
NnoJib3yroT1CA OPUCONMKUNWOHHBIM UMMYHUTETOM
OT UCMNMOJIHUTEJTIbHBIX AENCTBUA

Homep 0ena e 2ocyoapcmeeHHom cyde: A40-67511/2017.

CmopoHbi cnopa:

[MAO «TamHecpmo» um. B. [. LLlawuHa (Poccus) - 3aseumesns

8 20cy0dapcmeeHHOM cyoe, ucmeul, 8 mpemelcKoM cyoe;

YkpauHa e nuue MuHucmepcmea rocmuyuu - 3auHmepeco8aHHoe AUY0
8 20cyoapcmeeHHOM cyOe, omeemuuK 8 mpemeliCKOM cyoe.

Pa3spewaswuli cnop mpemetickuti cyo:

Huaxa Kpbikosa Mexc0yHapoOHbiIli KomMepueckuli apbumpaxc ad hoc e 2. Mapuice,
CmyoeHmKa ®paHyus (no Peznamermy KOHCUTPAJ).
MIrmMMO M
Poccuu lMpedcmasumesnu cmopoH 8 mpemelicKom cyoe:
H/o.
Ap6umpuol:

®. O. BukyHebs, Y. H. Bpaysp, M. JlanoHo.

lMpedcmasumenu cmopoH 8 20cyoapcmeeHHOM cyoe:

[MAO «TamHegpmob» um. B. [1. LawuHa: M. A. AkuypuHa, N. O. BpamuwkKuHa,
3. 3. Cepzeesa.

YkpauHa e nuue MuHucmepcmea rocmuyuu: M. A. Kynbkoe.

CyObu, sbIHecuwiue pewleHue 8 20Cy0apcmeeHHOM cyoe:
Mepsas uHcmaHyus (ApbumpacHeili cyd 2. Mockeawi): O. FO. JlexcHesa.

KaccayuoHHas uHcmaHnyus:

C. B. Heuaes (npedoceoamenvcmesyrowjuli cyows), H. [1. leHucosa,

E. A. Memposa, H. KO. flyHaesa (ApbumpacHbili cy0 MocKosckozo oKpyaa);
H. B. Masnosa (BepxosHsili cyo PD).

2 [locmanogaenue AC Mockosckoeo okpyea om 24 mas 2017 eoda Ne @05-5780/2017 no deay No A40-230545/2016;
onpedeaernue BC PO om 2 okmsops 2017 eoda Ne 305-9C17- 10458 no deay Ne A40-230545/2016.
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ITAO «TatHedTb» 0OpaTUIOCH B ApOUTpaxk-
HBII cyo I. MOCKBBEI C 3asBJICHMEM O NPU3HAHWU
U TIpUBEACHUN B WCITOJHEHUE apOUTPakKHOIO pe-
1eHus, BbiHeceHHoro B 2014 roay MeXayHapon-
HBIM KOMMepUecKnM apourpaxkeMm ad hoc B [Tapiske
B paMKax apOMTpaxKHOTO pa30MpaTesibcTBa COrIac-
Ho Pernmamenty FOHCHUTPAJI no ucky K YkpauHe
(B rocymapcTBEHHOM cyie — B inie MUHUCTEpCTBa
IOCTULIMU).

Cnop 061 epeaaH Ha pacCMOTpeHUe B apOu-
Tpaxk Ha OCHOBAaHWUU apOUTPaKHOIO COTJIALICHUS,
coaepxatierocs B cT. 9 CornalieHus: o 3alIUTe UH-
BeCTULMIT’. B3bICKaHUIO TTOMIEKAIN KOMIIEHCALIMS
3a HapylleHMe HOJDKHUKOM JTaHHOTO COTIJIAIICHUS
U TIPOLICHTHI.

OCHOBHOI1 BOIIPOC, KOTOPHII BCTaJI IIEPE TOCY-
JIapCTBEHHBIM CYIOM, — 3TO HAJIMYME Y UHOCTPAHHO-
ro TOCyIapcTBa CyIeOHOTO MMMYHUTETA B OTHOIIIE-
HUM paccMaTpUBaeMOTro CITOpa, ITOCKOJIBKY B CTy4yae
ero HaJIM4usl IIPOU3BOICTBO 10 A€y JOJIKHO OBITh
npekpauieHo*. [TaBHBIM apryMeHTOM POCCHUIACKOI
HeTSHOI KOMITAaHUY 00 OTCYTCTBMU TAKOT'O UMMY-
HUTETA CIIY>KWJIO SIBHOE (B €€ TOHUMaHWK) corjiacue
VYKpanHBI Ha ocyliecTBiIeHue cynoM P® ropucank-
LIMU, BbIpa3UBIIEeCd B 3aKJIFOUEHNN apOUTPaKHOTO
COIJIAIIEHMUSI.

IlepBasg wHcTaHUMSA AoBoAbl «TaTHedTU»
He noaaepxkana. [To mHeHuto cyaa, us 1. 2 Corna-
LIEHWS O 3alllUTe MHBECTUIIWI CIeAyeT pa3pelie-
HHE CITOPOB B KOMIIETEHTHOM CYJe WJIM apOUTpake
CTpaHbl, HA TEPPUTOPUM KOTOPOI OCYIIECTBIISINCH
nHBeCcTUIIMK. YTO Xe KacaeTcs apOUTPakKHOIO CO-
[JIAlIEHWsI, TO B JTaHHOM Jgejieé OHO HallpaBJIeHO
HE Ha CIIOpBI, CBSI3aHHBIE C MCIIOJTHEHUEM 00sI3a-
TEJIbCTB, a Ha PU3HaHNE U MCIIOJTHEHNE apOuTpaxK-

Horo petieHust. [To aToi MpUYMHE Ccya HE MpU3HAI
MHOCTPAHHOE FOCYIapCTBO OTKA3aBIIIMMCS OT I0pHC-
JTUKIIMOHHOTO UMMYHUTETA’.

OrcyrctBre 2 GHEKTUBHON IOPUCAUKIIMNA Ap-
OuTpaxkHOTro cyaa . MOCKBBI ITOATBEPXKAACTCS TaK-
XK€ OTCYTCTBHEM MMYIIECTBA, Ha KOTOPOE MOXKHO
00paTUTh B3bICKaHUe®. 3MaHus, CBEACHUS O KOTO-
PBIX Mepena B Cyl 3asBUTENb, TTOJb3YIOTCS TUTLIO-
MaTUYECKUM UMMYHUTETOM B OTHOIIEHUW WCIIOJ-
HUTEJIbHBIX IEWCTBUI B cHTy BeHCKOIT KOHBeHIIMN,
yJacTHUKaMM KOTOpoit saBisiioTcs Poccust m Ykpau-
Ha. OIHO M3 yKa3aHHBIX 3asIBUTEJIEM 30aHWI SIBIsSI-
€TCsl YacCThI0 UMYIIIECTBEHHOTO KoMItiekca [Tocob-
crBa YkpanHbsl B P®, npyroe — HaumonanpHoro
KyJIBTYPHOTO LIEHTpa YKpauHbl, OCYIIECTBIISIONIETO
KOHCYJIbcKUe (pyHKIMMU. TakuMm oO6pa3oM, Ha OCHO-
BaHUW OTCYTCTBUSI IOPUCAVKIIMA HAa PACCMOTPEHUE
cropa ApOUTpaxHBbI cyn I. MOCKBBI TIpeKpaTH
TPOW3BOJICTBO 10 ITOMY JEY.

3asiBUTENIb C TaHHBIM PEIIEHUEM HE COTJIaCHII-
¢Sl ¥ MoJIaJT KacCallMOHHYIO XKaJIo0y B ApOUTpakKHBIN
cynl MOCKOBCKOTO OKpyra, CChUIasiCh Ha OIIIMOO0Y-
HbIE BBIBOIBI Cyla B BOMPOCE IOPUCAUKIIMOHHOTO
MUMMYHHMTETa YKpauHbl W HEBEpHOE MpPUMEHEHUE
HopMm mipaBa. Kaccamus c¢ moszunmein ITAO «Tat-
HedTb» corjacuiaach, paCCMOTPEB AEJIO C MO3UILUN
Hrto-Mopkckoit KOHBeHLIMK®, YY4aCTHULIAMU KOTO-
poli siBysitoTCst 006a rocynapcersa. Cyj ykasai, 4To Ha-
JINYME IOPUCAUKIIMOHHOTO UMMYHHUTETa HE BXOIMUT
B TepeyeHb OCHOBAHUU IS OTKa3a B MPU3HAHUU
W TIPUBEJEHUHN B UCTIOJTHEHUE apOUTPAKHOTO pellie-
HMS, YKa3aHHbBIX B cT. V Hblo-Mopkckoil KoHBeH-
IIUU, a 9TOT MePEUYEHb SIBJISIETCS NCUESPITBIBAIOIINM.

Takke ObLIO OTMEUEHO pacXOKAEHME BHIBOIOB
cyna c GakKTUIECKUMU 0OCTOSITETbCTBAMM JIejIa U He-

3 Coenawenue mencdy Ilpasumenvscmeom Poccuiickoii Pedepayuu u Kabunemom munucmpos YKpauHvl 0 HOOWPEHUU
u 83aumHoll 3awume uneecmuyuii om 27 Hosopa 1998 eoda, komopoe 6vi10 pamugpuyuposano Yxpaunoii 19 dexabps
1999 coda, Poccutickoii Pedepayueii — 2 sneaps 2000 eoda u écmynuno 6 cuny 27 aueaps 2000 eoda.

lynkmor 1u 5 cm. 256.7 Apbumpaxcroeo npoyeccyansroeo kodekca Poccuiickoii @edepayuu.

S [lynkm 2 cm. 6 Dedepanrvroeo 3axona om 3 Hoaops 2015 eoda Ne 297-D3 «O w0pucOUKYUOHHbIX UMMYHUMEMax
UHOCMPAHHO20 20CYOAPCMBa U umMyuecmed UHOCmpanHoeo eocydapcmea ¢ Poccutickoii Pedepayuu».

¢ Coenacnou. 1cm. 242 AIIK P® 3as61enue 0 npuzHanuu u npueedeHul 8 UCHOAHeHUe UHOCIMPAHHbBIX APOUMPANCHBIX PeUleHULL
nooaemcsi CMOPOHOI, 6 NOAb3Y KOMOPOU NPUHAMO peuleHue, 6 apoumpanxctslii cyo cyosexma Poccuiickoii Dedepavuuu no
Mecmy Haxodc0eHus/Hcumenbcmea 00ANCHUKA, a eCAl OHO HeU38eCHO — N0 MeCmy HAX0NCOeHUsl UMYUeCMEa 00ANCHUKA.
7 Benckas KOHGEHYUS 0 KOHCYAbCKUX CHOUleHUsX 3akaruena 24 anpens 1963 eooa.

8 Koneenyus Opeanusayuu Obsedunennvix Hayuii o npusHanuu u npueedeHuy 8 UCNOAHeHUe UHOCMPAHHBIX apOUMPANCHbIX
peutenuii noonucana é Hoo-Hopxe é 1958 200y.
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HCCJIeIOBAaHHOCTb HEKOTOPBIX ITPABOBBIX BOIIPOCOB,
HaXOMSAIIMXCS B KOMIETEHIIUM TTEPBOM MHCTAHIIUM.
Ha ocHOoBaHUM 3TOro MpeabIAyIIAN CynIeOHbIA akT
ObUT OTMEHEH, a JIeJIO HampaBJIeHO Ha HOBOE pac-
CMOTpPEHNE B CyI TTepBON MHCTAHIIUMU C yYKa3aHUEM
HEOOXOMMMOCTH OLIEHKM BCEX MMEIOIIMXCS J0Ka3a-
TEJbCTB U BHUMAHUS K OOCTOSITEJIbCTBAM JIeJIa.

B nmporecce moBTOpHOTO pazbupaTebCcTBa
B Cylle MepBOi MHCTAaHLIMU ObUT OoJiee YriTyOJeHHO
paccMOTpPEeH BOMPOC IPABOBOIO pPeXMMa MMYIIE-
ctBa Ykpaunbl B Poccuiickoii ®Peneparuu. Ceblia-
SICh Ha (DaKT CIauM B apeHAY HEXWIbIX TOMEIIEHUI
3nanust KynsrypHoro neHtpa YkpauHsl B PD, 3as-
BUTEJb MBITAJICS ONTPOBEPTHYTH HAJIMYKME Y OTBETUU -
Ka IOpUCIUKIIMOHHOTO UMMYHHUTETA.

CynoM JTaHHBI JOBOJ MPUHSAT HE ObLT IO IBYM
npuuruHaM. Bo-mepBbIX, caMa Io cebe ciada rmoMe-
IIEHWI B apeHay HEe MOXET M3MEHUTh CTaTyC 3/a-
HUs. Bo-BTOpPBIX, 3TO HE SIBJSIETCS CBUIETEIbCTBOM
KOMMEPUYECKOTO MCITOJIb30BaHMSI, TTOCKOIbKY B JaH-
HOM cJIydyae Cyl He OOHapyXXWJ 1IeJU U3BJICUYCHUS

npubbn. CoracHO MpeacTaBlIeHHBIM JTOKYMEH-
TaM, TMOJOOHOTO poja JAesTebHOCTh HalleJdeHa
Ha TIOKPBITUE PAcXOJOB Ha cojaepxxaHue Kymasryp-
HOTO IIEHTpa, KOTOPBI SIBJISIETCS YOBITOYHBIM.
Taxoxe mepegadya UMyIIECTBA B apeHAY HE MOXKET IO~
BJIEUb 3a COOOI KBaIM(PUKAIIUIO 3TOrO0 MMYIIIECTBA
KaK M3JIMIIHETO, HEMCIIOIb3YeMOTO WU UCIOJIb3Y-
eMoro He 1o HazHavyeHU10'’. Ha ocHOBaHMM BHIIIIe-
MU3JIOXKEHHOTO CYyJ MPU3HAJ: 3MaHUs, HaXOASIIIeCs
B MockBe, He SIBISIIOTCS UMYIIIECTBOM, Ha KOTOpOe
MOXET OBITh OOpallleHO B3bICKAHWE, ITOCKOJBKY
OHM TIOJB3YIOTCSI UMMYHUTETOM OT WCIOJHUTEb-
HBIX ICUCTBUM.

OpnHako Ha ocHoBaHuM 3amnpoca B EI'PH 6bu10
YCTaHOBJIEHO, YTO YKpanHe MpuHajjiexaT HECKOIb-
KO 00BEKTOB, pacloJoXeHHBIX B CTaBPOMOJIbCKOM
kpae. B coorBercTtBUM ¢ ATTK P® 6bL10 TPUHSTO
pelieHre o Tiepemade aejla B ApOUTpPaKHBIN Cyo
CTaBpoIoJIbCKOTO Kpas mo moacyaHocTu. Kacca-
LIMOHHOI MHCTaHLMEeN JaHHOe ompeacsacHue ObLIo
OCTaBJIEHO 0€3 U3BMEHEHUSI.

NMPU LECCNUN APBUTPAXXHAA OFTOBOPKA OCHOBHOTIO
KOHTPAKTA COXPAHAET CBOKO C1J1Y AJiA LECCUOHAPUA

N AOJDKHUKA

CmopoHbi cnopa:

Kupunn Kopomkoe
CmyoeHm
®uHaHcos020
yHUsepcumema npu

[Mpasumenbcmee PO Ap6ump: K. ApymioHsiH.

Homep oena e 2zocyoapcmeeHHom cyoe: A75-10690/2015.

Goodhill Development Limited (Pecnybauka Kunp) - 3aseumesnb
8 20cyoapcmeeHHOM cyOe, ucmeu 8 apbumpaice;

[MAO «Mocmocmpoti-11» (Poccus) - 3auHmepecosaHHoe Auyo
8 20cyoapcmeeHHOM cyOe, omeemuuk 8 apbumpaice.

Homep 0ena e apbumpaxce: ICAC N2 ru 08-09/2014.

Apbumpac: MexncOyHapoOHbIli KoMMmepuecKuli apbumpaxcHsili cyo hpu
MexncoyHapooHoM Komumeme 3awumel cobcmeeHHocmu (Pecny6sauka Kunp).

?Cnpaska locydapcmeennoeo ynpaenenus deramu Yipauns: om 31 okmsaops 2017 eoda Ne 01-19/10/2162.

0 [Tynkm 9 nocmaroenenus naenyma BAC P® om 22 uwons 2006 eooa Ne 21 ¢ pedakyuu nocmarosnenus naenyma BAC
PD om 19 anpens 2007 200a Ne 23 «O Hekxomopbix 60npocax npaKmuku paccmMompenus apoumpaxicHbiMu cyoamu cnopos
¢ yuacmuem 20cy0apcmeeHHblX U MYHUUUNAAbHBIX YUpedcOeHUll, CA3aHHbIX ¢ npumenenuem cm. 120 Ipaxcoanckoeo kodekca

Poccuiickoii Dedepayuu».
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ApOuTpaxHblii cyn XaHTbI-MaHCHUICKOTO aB-
TOHOMHOTO OKpyra — KOrpsl oTkazajcsi IpUBOANTh
B UCIMOJHEHUE pellIeHue KMUITPCKOro apOuTpaxka,
HATIOMHUMB CTOPOHAM O TIpejesiax JeUCTBUS apOu-
TPaXKHOTO COTJIAIIEHUs MPY TIepeMeHe JIUIL B 00s13a-
TeabcTBe. Ero momaepkanu anesisiiimoOHHasI U Kac-
callMoOHHAas MHCTAHIIMU.

Kaxk cnenayet 3 marepuanon aena, B 2005 rony
MexXay poccuiickumu kommaHusMu 3A0 «AC C»
u ITAO «MoctocTpoii-11» ObLT 3aKJI0YeH JOrOBOP
O COBMECTHOH HeSTebHOCTH, MO YCIOBUSIM KOTO-
pOToO CTOPOHBI OOBEAMHSIOT CBOM YCUJIMS, MaTepU -
aJIbHbIE U MPOYME PECYPCHl M1 COBMECTHO JCCTBYIOT
0e3 00pa3oBaHUST IOPUANYECKOTO JIMIIA 1T JOCTHU-
SKEHUST OOIIEel 1Ie/IN: TTIPOSKTUPOBAHUE, CTPOUTEb-
CTBO M BBOJ B 9KCIUTyaTalllii0 O(PUCHOro 3MaHUs
1 MHOTO3TaXKHOTO XMUJIOTO I0Ma.

CTOpPOHBI YCJIIOBWIMCH O TOM, YTO BCE CIO-
pBI 1O TOTOBOpY OyayT pa3peliatbes MyTeM Iepe-
TOBOPOB, a B Cjlyya¢ HEBO3MOXHOCTM pa3pellinTh
crop MoJoOHBIM 00pa3oM OH OyAeT mepenaH B Ap-
outpaxHbiii cyn TioMeHckoi obsactu. Bo3mox-
HOCTb TPETEMCKOro pa3douparesbcTBa CTOPOHAMU
HE paccMaTpuBaiach, COOTBETCTBYIOIIUX COTJIalle-
HUi He 3aKmtovanock. B mepuop ¢ 2005 mo 2012 rox
ITAO «MoctocTpoii-11» He BBITOJIHWIO YacTh 00s-
3aTeJIbCTB Mepel KOHTPAreHTOM, YTO MPUBENIO K BO3-
HUKHOBEHUIO TIpeTeH3un co cTopoHbl 3A0 «AC C»
K [TAO «MocTtocTtpoii-11» Ha cymmy 739 MItH pyO.

B  npanpHeiimeM — MeXIy — KOMIAHMSIMU
3A0 «AC C» u Goodhill Development Limited, nH-
KOPIOPMPOBAHHOM Ha TeppuTopuu Pecmybauku
Kunp, Ob11 3aKJII04eH JOTOBOp LIECCUU, O KOTO-
pomy 3A0 «AC C» mepenaBajio IpaBa TpeOOBaHMS
K TTAO «MoctocTpoii-11». Kunpckass KommnaHus
MOJy4Ynyia TpaBo TpeOoBaTh BO3MeEILEHUs yiepba
B pasMepe 50% OT cyMMBbI HaHECEHHBIX YOLITKOB
(YynyieHHOM BBITO/IBI) TPeIHAMEPEHHBIM HEUCITOJ-
HEHUEM J0TOBOpa O COBMECTHOM NESITEIIbBHOCTH CO
cropoHbl [TAO «Mocrtoctpoii-11» 1 00s13aHHOCTH
ITAO «MoctocTtpoii-11» mepeuncanutb cymMmmy B 739
MJIH pyo. OmHako Mexnay LeaeHToMm (13 Poccum)
u neccuoHapueM (¢ Kurpa) Oblia 3akjito4eHo ap-
OUTpakHOE COrJIallleHUe, M0 KOTOPOMY BCE CITO-

pbl U3 YKa3aHHOTO JIOTOBOpa LIECCUM TepeaaloTCs
B MexXayHapoaHbIT KOMMepPUYECKUI apOUTpaKHbI
cyn ipu MeXnyHapoaHOM KOMUTETE 3alllUThl CO0-
ctBeHHOCTH (Pecnybnuka Kump) unu B cyn oduieit
opucaukiMu Kumpa B COOTBETCTBUU C MX KOMIIE-
TEHIIUEN.

Kunpckas koMnaHus moaaia UCK K JOJDKHU-
Ky B KUMPCKUI apOUTpaxk, KOTOPBIA, B CBOIO OYe-
peab, YIOBAETBOPUI MCK IO BO3MEIIEHMIO yilepba
B TIOJIb3Y MCTIA, a TaKXke BO3JIOXWJI Ha JOJDKHU-
Ka pacxoibl Ha aIMUHUCTPUPOBAHUE apOUTpaxK-
HOTrO jeja B pa3mepe 64 Twic. eBpo. Ilpu atom
MO JOTOBOPY COBMECTHOM HESITEJIbHOCTU MEXIY
3A0 «AC C» u ITAO «MocTtocTtpoii-11» Bce criopsl
JOJKHBI ObUTM TepeaaBaThcsl B ApOUTPaKHBIN CyI
TroMeHcKoIT 001acTH.

ITockonbKy OTBETYMK OTKa3zajcs J0OPOBOJIb-
HO WCHOJHUThL peIleHue apOuTpaxka, KOMITaHUS
Goodhill Development Limited o6patunach B poc-
CUUCKMIT apOUTpakKHBIN CyIT 111 MPU3HAHUS U TIPU-
BEeIEHUSI B UCMOJIHEHUWE MHOCTPAHHOTO apOUTpaxK-
HOTO peIIeHUs.

ApOuTtpaxHblii  cyn  XaHTbl-MaHCHIACKOTO
okpyra — FOrpsl oTKaszascs MpUBOAUTH B UCITOJTHE-
HUE€ TaHHOE pellleHue, 000CHOBAB CBOIO MO3UIIMIO
TE€M, YTO Y KAMPCKOTO LIECCUOHAPUS U POCCUICKO
KOMMaHUK-I0DKHAKA HE ObLTO apOUMTPaXKHOTO CO-
TJIallleHUsI, a COOTBETCTBEHHO, Y KUIIPCKOIO apOu-
Tpaxa He ObLJIO KOMIIETEHIIMU paccMaTpuBaTh CO-
OTBETCTBYIOIIMIA crTop. B aTOM ¢y mojepxaiu Bce
MOCJIeAYIOIIe UHCTAHIINU.

ApPryMEHTUpPYST CBOIO TOUYKY 3peHus, ApOu-
TpaxkHblil cyn XMAO cociajicsl Ha TIOCTaHOBJIEHUE
npe3uauyMa Breicuiero apoutpaxkHoro cyma Poc-
cuiickoit Peneparuu ot 20 ampenst 2010 roga No
15887/09", B KOTOPOM CKa3aHO, YTO MPABO Ha 3alllH-
Ty UHTEPECOB KOHKPETHBIM CITIOCOOOM U B KOHKPET-
HOM cyne, U30paHHOM MepPBOHAYAJIBHBIMU CTOPO-
HaMM, MEPEeXOAUT OT MEePBOHAYAIBLHOTO KpeauTopa
K 1ueccuoHapuio. COOTBETCTBEHHO, Ha JOJDKHUKA
HE pachpocTpaHseTcss apOuTpaxkHOe corjalleHue
MEXIy LEACHTOM M liecCMOHapueM. Takum obpa-
30M, COIJIAllIEHWE CTOPOH O PAaCCMOTPEHUU CIIOPOB
B ApOouTpaxxHoM cyae TroMeHCKoil obacTu, couep-

" [Tocmanoenenue npesuduyma Bovicuieeo apoumpasxchoeo cyoa Poccuiickoti @Pedepayuu om 20 anpens 2010 eoda

No 15887/09. URL: http://arbitr.ru/bras.net/f.aspx?id _casedoc=1_1 57b5e864-e27e-4052-bffe-69d019997d6c.
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Kaleecs B J0roBOpe O COBMECTHOM JesITeTbHOCTH,
COXpaHSET CBOIO CUJTY W JIUISI HOBOTO KPEAUTOPA.
HanmomMHuM, 4TO B HEKOTOPBIX CAydasiX, Mpea-
YCMOTPEHHBIX 3aKOHOJATEIbCTBOM psifia CTpaH,
MpU MepeMeHe JUIl B 00s13aTebCTBAX apOUTpax-
Hasl oroBopka TpaHciaupyetcs. B Poccuu 310 mipen-
ycMatpuBaetcd 1. 11 ¢t 7 DenepanbHOro 3aKoHa
«O MexXIyHapOTHOM KOMMEPUYECKOM apouTpaxe»'?,
IJIe TOBOPUTCSI, YTO MPU MEepeMeHe Julla B 00s3a-
TEJbCTBE, B OTHOLIEHUHW KOTOPOTO 3aKJIFOUEHO apOou-
TpaXHOEe corjalleHue, apOUTpaKHOe COTJalleHNe

JENCTBYET B OTHOLIEHWM KaK I€PBOHAYAILHOTO,
TaK ¥ HOBOTO KPEIUTOpa, a PaBHO KakK IEPBOHA-
YaJIbHOTO, TaK ¥ HOBOTO JTOJDKHHUKA. DTO BO3MOXHO
B CHJIy IOTOBOpA, HAIpUMep LECCUM WX MepeBoaa
JOJITa, WIM B CWIY 3aKOHA, HAlpUMEp TPU CMEHE
COOCTBEHHMKA apeHIOBAHHOTO IMOMEIIEHHs, KOTraa
apeH01aTelb B JOTOBOPE apeH/Ibl MEHSIETCSI B CHITY
3aKOHa, — B 9TOM CJIydyae Ha HOBOTO COOCTBEHHMKA
MMOMEILEHNS TAKKe PACIPOCTPAHSIETCS apOUTpax-
Has OroBOpKa B IOrOBOPE apeH bl '3,

®AKT TOIo, UTO UCTEL, MOJIHOCTbIO NOTEPIEN
NMOPAXXEHWNE B TPETEMNCKOM PA3BNPATEJIbCTBE,
HE CHUMAET C OTBETYUKA OBA3AHHOCTU BO3MECTUTb

PACXO4bl HA APBUTPAXK

Muxaun baam
Cmyoenm HWY BLLI3

AxkunoHepHass kommnanHust «Mcaecar Cepsu-
cuoc Octpagexukoc, C.A.» (Hisdesat Servicios
Estrategicos, S.A., Mcnanus) obpatuinach B Mex-
JYHAPOAHBIA apOUTpaxkHbBIM cya Tpu MexayHa-
ponHoii Toprosoii majare (ICC) ¢ UCKOBBIM 3asiB-
JeHreM o B3bickaHuu ¢ OO0 «MexmyHapomHas
kocMuyeckas Komranus “Kocmotpanc”» (Poccust)
MOJTHOM WJIM YaCTUYHON KOMIIEHCAIIMU TTO3TAITHBIX
TUTaTeXeil Ha OCHOBAaHWM 3aKJIIOYEHHOIO JOroBOpa
IO 3amycKy cryTHuKa PAZ (Ha o01ryto cymMmmy Tpe-
OoBaHUi1 okoj0 15,5 MJTH €BpO).

13 ampensa 2018 roma ICC B cocrtaBe mpen-
cemarenst apbutpaxka Menanu BaH JIuyBeH
u apoutpoB Tumorn Kiiemenc-xoHca n @penpu-

Ka PUHTKBHMCTa, PyKOBOJCTBYSICh TTpaBUJIaMM TIPH-
MUpPEHUs 1 apouTpaxa MexXayHapoaHOM TOProBoOii
MajiaThl, TOJHOCTBIO OTKaszajl HCTIYy B YIOBIET-
BOpPEHMU 3asBJEHHBIX TpeboBaHMi. OmHaKo pac-
XOJbl Ha apouTpax B pasMmepe 398 ThIC. €Bpo Tpe-
TEUCKUM CyI MNpeanucal CTOPOHAM pa3IeiiuTh
TMOPOBHY, COCIABIINCh HA TO, YTO 0O CTOPOHBI B PaB-
HOI CTeNeHU OTBETCTBEHHBI 33 TO, YTO UM HE Y1aJI0Ch
MPUITHU K COTIAIIEHNIO B paMKaX MX T00pPOCOBECT-
HBIX TI€pPEeroBOPOB, MPOBEAECHHBIX cortacHo cT. 20
noroopa. ICC o0ocHOBaJl CTOJb 3HAUYMTEbHBIN
00BbEM pacxoJoB Ha apOUTpax TeM, 4YTO MO3U-
LIMM CTOPOH MHOTAA OBLIM HEIoceI0BaTeTbHBIMU
U MMPOTUBOPEYMBBIMU, TTIOSTOMY COCTaBY apOUTpaxa
MPUXOIUIOCH paccMaTpUBaTh IIMPOKUI KpyT (hak-
TUYECKHUX U TTPABOBBIX BOITPOCOB.

Kommnanus «Mcaecar CepBucuoc DcTpagexu-
koc, C.A.» obpatunach B ApOUTpaxXHbIi cya I. Mo-
CKBBI C 3asIBJICHUEM O MPUBEACHUM B UCIIOJHEHUE
MHOCTPAHHOTO apOUTPaXkKHOTO pEIIeHUsI B YacTU
B3bIcKaHUs ¢ OO0 «MexayHapoaHass KOCMUYECKast
KommaHus “KocMoTpaHc”» pacxoloB Ha apOuTpax
B pa3Mepe 199 toic. eBpo. IlpencraButenu 3auHTe-

2 3akon om 7 uroasn 1993 200a No 5338-1 «O mexncdynapoonom kommepueckom apoumpaxce». URL: hitp://www.consultant.

ru/document/cons_doc_LAW 2303/.

3 Hayuno-npakmuueckuii nOCMameninvlii KOMMeHmMapuil Kk 3aKkoHooamenvcmay o mpemeiickux cyoax / A. C. Aumornos u op.;
nod oou. ped. B. B. Xeanes, oms. ped. A. B. [puwenkosa. — M.: PAA, 2017.
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PECOBAHHOTO JIMIIA BO3PAXaIU MPOTUB YAOBJIETBO-
peHus 3asBieHus1. OHU yKa3aiu, YTO MHOCTPaHHOE
apOUTpaKHOE peleHre HapyllaeT MyOJIUYHbIN Mo-
psanok Poccuiickoii Peaepanuu, U 3asiBUINA X0Ja-
TaliCTBO O MpUBJIEYeHUM YTpaBieHus: PocchruHmo-
HutopuHra no LHAO x yyacTuio B aejie B KauecTBe
TpeThero Jinia. B 000CHOBaHNM 3aMHTEPECOBAHHOE
JIUIIO0 YKa3aJlo, YTO PacXOIbl Ha TpeTelickoe pas-
OMpaTesbCTBO OBLTMA pacIipe/ieieHbl Ha CTOPOHBI
MOPOBHY, TOTAA KaK B YIOBJIETBOPEHUU HCKOBBIX
TpeOOBaHUIl WCTIIa OTKa3aHO B ITOJIHOM oOObeMe,
U1 OTMETWJIO UYPE3MEPHO BBICOKUI pa3Mep 3aTpart.
ApOuTpaxHblii cyn . MOCKBBI, U3yYUB TOBO-
JIbI CTOPOH, OTKJIOHWJT XOJATaiCTBO MpencTaBUTES

3aMHTEPECOBAHHOIO JIMIA O MPUBJICUCHUN YIIpaB-
nenust Pocouamonuropunra no LPO. Cyn onpe-
nenaui, yro ucnojHenue pemeHus ICC Ha Teppu-
topun Poccuiickoit Penepaiiuy He MTPOTUBOPEUUT
MyOJIMYHOMY TOPSIIKY, TaK Kak Poccus n Mcnanus
aBasioTca ydacTHuKamMu Hpio-Mopkckoii KoHBeH-
mun 1958 roma, M IOroBOp MeEXAy KOMITAaHUSIMU
«Kocmotpane» u «Mcaecar CepBucruoc Dctpanaexu-
koc, C.A.» comepXuT AeHCTBUTEIbHYIO apOUTpaK-
HYIO OTOBODKY, a TaKXKe perjaMeHTHpPYeT BO3HUK-
1K€ B XO/I¢ MCITOJTHEHMSI IOTOBOPa (popc-MaskOpHBIE
00CTOATENbCTBA, K BBIXOAY M3 KOTOPBIX CTOPOHBI
JOJIKHBI OBLTU TIPUITA BMECTE.

Homep Oena 6 20cydapcmeeHHOM cyoe:
A40-296587/18-63-2468.

CmopoHbi cnopa:

Pa3spewaswutli cnop mpemetickuii cyo:

lMpedcmasumenu cmopoH 8 mpemelicCKom cyoe:

Apbumpeoi:

T. H. NwaHoea.

AKuuoHepHas komnaHus «Mcoecam Cepesucuoc dcmpadexukoc, C.A.» (Hisdesat Servicios Estrategi-
cos, S.A., icnaHus) - 3aseumesb 8 20cy0apcmeeHHOM cyoe, ucmel, 8 mpemelicKom cyoe;

000 «MewoyHapooHasa Kocmuyeckas komnanusa “Kocmompatc”» (Poccus) - 3auHmepecosaHHoe
/IUYO 8 20Cy0apCcmMeeHHOM cyde, omeemuyuK 8 mpemelickoM cyoe.

MexcoyHapooHbili apbumpaxicHbili cyd npu MexcdyHapoOdHol mopzoeol naname (ICC).

000 «MexmwoyHapooHasa Kocmuyeckas komnanusa “Kocmomparc”»: @. N. CanoxcHukoe.

M. eaH JluyseH (npedceoameny), T. Knemerc-LxucoHc, @. PuHzksucm.
lMpedcmasumenu cmopoH 8 20cy0apcmeeHHOM cyoe:
AKuuoHepHas komnaHus «Mcoecam Cepesucuoc dcmpadexukoc, C.A.»: C. A. Tpewes, E. A. Manesuu.

000 «MewodyHapooHasa KocMuyeckas komnaHus “Kocmompatc™: A. O. Akywes.

CyObs, ebiHecwuli peuwieHUe 8 20Cy0apCcmeeHHOM cyoe:
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HAPYLLUEHME HOPM ABCTPUNCKOIO 3AKOHOATEJ/IbCTBA
HE MPOTUBOPEYUT NYBJIMHHOMY MNMOPALOKY PO

CmopoHbi cnopa:

Pacpasnv HyamaHoe
cmyoeHm HY BLLIS

Ascmpuu (VIAC).

Homep oena e 2z0cyoapcmeeHHom cyde: A40-157862/18-68-1228.

«Imxapm [nac CA» (LLiseliyapus) - 3aseumesb 8 20Cy0apcmeeHHOM
cyOe, ucmeu 8 mpemelcKoM cyoe;

000 «Hakocma» (Poccus) - 3auHmepecosaHHoe auyo

8 20cy0apcmeeHHOM cyOe, omeemyuk 8 mpemeliCKom cyoe.

Pa3spewaswuli cnop mpemetickuii cyo:

MexcoyHapoOoHbiIli apbumpaxcHbiti cyo npu lNasname 3KOHOMUKU
lMpedcmasumenu cmopoH 6 mpemelickom cyoe: H/O.

Apbump: A. benoznasex.

lMpedcmasumenu cmopoH 6 20cyoapcmeeHHOM cyoe:
«Imxapm [nac CA»: P. K. KocmaHsH.

00O «Hakocma»: [l. B. Xeocmoseu.

Cyobs, ebiHecwiuli pewlieHUe 8 20cyoapcmeeHHoM cyoe: E. A. Abpamoea.

Mexnmy poccuiickoii komnaHnueinn «Hakocrta»
U mBeHapcKuM npeanpustueM «Dmxapt [tac CA»
B aBrycte 2008 roma ObL1 3aKJII0YEH KOHTPAKT, Mpe/-
METOM KOTOPOTO SIBJISUIACh TOCTaBKA MAalllMHHBIX
JIMHUM 1JIS1 TPOU3BOACTBA CTEKIsIHHON Tapbl. Co-
IJ1TACHO apOUTPaXKHOMY COTJIAIIEHUIO, SIBJISIBIIIEMYCST
YacThIO JOTOBOPA MOCTaBKU, B CJIydae pa3HOTIacuii
CIIOPBI CTOPOH TOJJIEXAT pa3pelieHuo B BeHckoM
MmexayHapoaHoMm apoutpaxHoMm cyae (VIAC) B co-
OTBETCTBUHU C PEIIAMEHTOM JaHHOTO apOuTpaXxa.

B cBsasu ¢ HencnonmHennem OOO «Hakocrta»
KOHTPAKTHBIX 00513aTeNbCTB «OMxapT [itac CA» 00-
paTtuiaoch B apoUTpax ¢ UCKoM. BeHckuii apouTpak
YIOBJECTBOPUJT TpeOOBaHMS IIBEHIIAPCKOTO TIpe-
MpUSATUS Ha cymMmMy 1,1 MITH eBpo.

Poccuiickass KommaHusl JAOOPOBOJIBHO — HeE
HUCIIOJTHWIA peleHre, moatoMy «Omxapt [tac CA»
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sgerom 2018 roma mopano B ApOUTpakKHBIA Cyn T.
MOCKBBI MCK O TIpU3HAHWU U TIPUBEIACHUN B VICTIOJI-
HEeHMEe MHOCTPAHHOTO apOUTPaKHOTO PEIICHUSI.

B xome cymeOHoro 3acegaHusi OTBETYUMK CO-
CJIaJICSI HAa TO, YTO apOUTp IIPUHSUT pellieHUE TIPU OT-
CYTCTBMH B JieJie MEXKIYHApOMTHBIX TPaHCIIOPTHBIX
JIOKYMEHTOB, ITOATBEPXKIAIOIINX ITOCTABKY TOBapa.
ITo MHEHMIO CTOPOHBI, B JTAHHOM JeJIe MMEJIO MECTO
HapylieHue myoamaHoro rmopsinka Poccuiickoii De-
Iiepalliy, BhIpa3uBIIEeCs] B HapyILIEHUN apOMTPOM
HOPM TIPOLIECCYaIbHOTO IpaBa — MOJTHOMOYNI Tpe-
TEICKOro cyia Mo UCTpeOOBaHMIO M IIPEHOCTaBIe-
HUIO CTOPOHAM JOKAa3aTeIbCTB, YPETyJIMPOBAHHBIX
CT. 599 ABcTpHiicKOro Kojekca o TpaxkJIaHCKOM Cy-
JIOIIPOM3BOJICTBE, — ITOCKOJIBKY apOUTP HE BOCITOJIb-
30BaJjicsl UMEBIIUMCSI Y HETO IIPaBOM MCTPeOOBATH
JIIOKYMEHTBHI, IOATBEpKAAIOIIe ITOCTABKY TOBapa.



Cyn He Hallles1 TpaBOBbIX OCHOBAHMH /151 Y/I0B-
netBopeHus BospaxeHuit OO0 «Hakocrta», mo-
CKOJIbKY YTBEPXIEHUE O TOM, YTO €AMHOJUYHBIN
apOUTp BBIHEC pEllIeHUE TIPU OTCYTCTBUM B MaTepU-
ajax jejia JOKyMEHTOB, TTOATBEPKAAIOIINX MOCTAB-
Ky TOBapa, JUIIb CBUACTEIbCTBYET O HECOTIacUu
JIOJDKHUKA C OLIEHKOW MHOCTPAHHBIM TPETEHCKUM
CyJIOM JTOKA3aTeJbCTB U HE SIBJISICTCS HapyllIeHUEM
myoJIMaHoTO TTopsinka Poccuiickoit Menepannm.

B obGocHoBaHue cBOMX TpebOOBaHUII cyn co-
cnajncs Ha MHpopMallmoHHOE MUChbMO TIpe3ruanyMa

Briciiero apoutpaxtoro cyna Poccuiickoit Dene-
patu ot 26 despansa 2013 roma Ne 156, tie ckasa-
HO, YTO OIIEHKa CY/IOM MOCJIEICTBUI MCITOJTHEHMUS
apOUTpaKHOTO pelIeHUs] Ha TMpeaMeT HapylleHUs
nyoanyHoro mopsinka Poccuiickoit ®epepanuu
He I0JKHA BECTU K €ro MepecMOTPY 1O CYIIECTBY.

B utore cya mepBoil MHCTaHIIUM TIPU3HAT pe-
IIEHWE TPETEHCKOro cyma, OAHAKO WCIOJTHUTEIb-
HBII JTUMCT BbIAAH He ObU1, mockojbKy OO0 «Hako-
CTa» HaXOJIUTCS B Ipoliecce 6aHKPOTCTBA.

HE NPOBEPUNIN, ABNIAETCA JIN COE/NIKA KPYNMHOW?
HAPYLLWJIN NYBJINYHbIN MOPAAOK!

CmopoHsbi cnopa:

PezuHa A6oynzadaposa
CmyoeHmka Ml'Y

He u3geujeH.

O. 0. JlexucHesa.

Homep 0ena e 2ocyoapcmeeHHom cyoe: A40-77402/17-29-767.

Homep 0ena e mpemetickom cyoe: 133p/2016.

YAO «HOkpeliHuaH Kemukan lNpodakmc» - 3aseumesib

8 20cy0apcmeeHHOM cyOe, ucmeu 8 mpemelcKoM cyoe;
OO0 «TumaHosble uHsecmuyuu» - 3auHmepecosaHHoe AUYo
8 20cy0apcmeeHHOM cyOe, omeemyuk 8 mpemetickom cyoe;
MHcnekuyus ®HC Poccuu N2 8 no 2. Mockee - mpembu sAuua.

Pa3spewaswuli cnop mpemelickuli cyo:

MexcoyHapoOHbiIli Kommepueckuli apbumpaxcHbili cyod npu Topzoeo-
npombilisieHHoU nasaame YKPauHbil.

lpedcmasumenu cmopoH 8 mpemelicKom cyoe: H/O.

Ap6ump: H. ®. CenueoH.

lpedcmasumenu cmopoH 8 20cyoapcmeeHHOM cyoe:

000 «TumaHosble uHsecmuuuu»: B. H. Komapos.
YAO «HOkpeliHuaH Kemukan lMpodakmc»: npedcmasumesib He A8USICSH,

CyObs1, ebiHecwuli pewleHUe 8 20Cy0apcmeeHHOM cyoe:
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YactHoe akimoHepHoe obmectBo «kOkpeii-
HuaH Kemukan Ilpomakrc» obpatmiocs B MKAC
npu TIIIT VYkpauHbl C HMCKOM O B3BICKAHUU
¢ of0mectBa € OrpaHWYEHHOU OTBETCTBEHHO-
cThl0 «TUTAaHOBBIE WHBECTULIMU» CYMMBI 3a/10J1-
J)KEHHOCTM TIO JOIOJHUTEIbHBIM COTJAllEHUSIM
K IOTOBOPY O TiepepaboTKe TaBaJbueCKOTrO ChIphs .
MKAC nipu TTIIT YkpauHbl ObLJTIO BBIHECEHO pelle-
HUE 00 YAOBJIETBOPEHUN TPEOOBAHUM UCTIA U B3bI-
CKaHMU C OTBeTYMKa Oosiee ueM 432 ThIC. TOJUI.

IIpu mocnenyroolieM paccMOTPEHUM BOIpoca
O MPUBEICHUM B UCMOJHEHUE apOMTPakKHOIO pe-
meHuss MKAC nipu TTITT YkpanHbl ApOUTpakHBIM
cyaoM I. MOCKBBI OBIJIO OTMEUEHO, YTO «M3 COAep-
JKaHUS pelieHus He ycmaTtpuBaeTcs, uto MKAC
npu TTIIT YkpauHbl ucciaenoBaa JOKYMEHTHI, TTOI-
TBEPXKIAMIINE ONOOPEHNE TOTOBOPAa KaK KPYITHOM
CIENKHW, B MaTeprallaXx HACTOSIIIETO Jejia TaKuX A0-
Ka3aTeJIbCTB HE TpeacTaBieHO». [TOCKOMbKY MexX-
JIYHApOJAHBIM KOMMEPUYECKUM apOUTpakeM He ObLT
WCCIIEIOBAH «BOTIPOC O HACTYIJIEHUW HEOJIAronpu-
SITHBIX TTOCJEACTBUI 11 €eTUHCTBEHHOTO YUPEIUTE-
JIst O01IeCTBa», CYJI IIPUIIIEN K BBIBOY, UTO «ITPU3HA-
HUE U TIPUBEJCHNUE B UCIIOJHEHUE TAKOTO PEIICHUS
OyAeT MPOTUBOPEUYUTh MyOInyHOMY Topsiaky Poc-
cuiickoit Denepalvn».

IIpu 5TOM B COOTBETCTBMU C MOAXOAOM, OTpa-
>keHHbIM BAC P® B ero MHdopMaimoHHOM MUCH-
Me Ne 156, mom myOoJMYHBIM TOPSIAKOM CIIEAyeT
MOHUMATh «(pyHIaMEHTaJbHbIC MMPAaBOBbIC Havala
(MPUHLIMITBI), KOTOpPbIE OOJaJalOT BBICIIEH WMIIE-
PaTUBHOCTBIO, YHUBEPCATBbHOCThIO, 0CO0O0I 0O0IIIe-
CTBEHHOI W MyOJINYHOUN 3HAUMMOCTbBIO, COCTABJISIIOT
OCHOBY TIOCTPOEHUSI SKOHOMUYECKON, TOJUTUYE-
CKOIi, MpaBOBOU cucTteMbl rocymapctBa. K Takum
HayajiaM, B YaCTHOCTH, OTHOCUTCS 3aIlpeT Ha CO-
BeplleHNE JEWCTBUM, MTPSIMO 3alpelIeHHBIX CBEPX-
UMITEpaTUBHBIMU HOpMaMHM 3aKOHoAaTebcTBa Poc-
cuiickoit @enepanuu (cT. 1192 'K PD®), eciu atn-
MU JEUCTBUSIMU HAHOCUTCS YIIEPO CYBEPEHUTETY

Wi 0€30MacHOCTH TOCyIapCTBa, 3aTparuBaloTCs
MHTEPeChl OOJBIIMX COLMATbHBIX TPYIIN, Hapylla-
J0TCSI KOHCTUTYLIMOHHbBIE MIPaBa U CBOOOIBI YACTHBIX
Jl». BhI3BIBAET HEMAIO COMHEHUI BO3MOXHOCTh
MOABEACHNS B JAaHHOW CUTyallUM HapyLIEHMS ap-
OUTpakHBIM CYAOM HOpPM MaTepuajbHOTO IIpaBa
(B 4YacTHOCTHM, KOPIIOPAaTMBHOTO 3aKOHOJATE/b-
ctBa Poccuiickoit Penepauini) 1ox HapylleHHE
MOAOOHBIX «CBEPXMMIIEPATUBHBIX (DYHAAMEHTAb-
HBIX Havyasl». bosee Toro, B MeXIyHapOIHOM Mpak-
THKE SIBJISIETCS OOIIENMpPU3HAHHBIM, YTO OTrOBOpKa
0 TMyOJWYHOM TIOPsIIKE B MaTepUabHO-IIPAaBOBOM
CMBbICJIE TOJIKHA MCTIOIb30BaThCS CyIaMU KaK OCHO-
BaHME TSI CyIeOHOTO KOHTPOJISI TOJBKO B UCKITIOUN -
TEJbHBIX CIIyJasix.

Cchutasicb Ha HapylueHue MyOJIWYHOro I10-
psinka, ApOWTpaXHbIA cyn I. MOCKBBI OTKJIOHWII
3asBJICHUE YKPAWHCKOIO akKIIMOHEPHOTo o0Iie-
CTBa K POCCHUICKON KOMITAaHMM-OTBETUYMKY. OmHa-
KO B TEKCTE pelleHUs Cya He yIaloCh OOHAPYKUTh
HWCYEPNBIBAIOIINX apryMEHTOB KacaTeJlbHO TOTO,
KakK1M 00pa30oM B pe3yJibTaTe HapyIIeHUs HOPM Ma-
TepUATBLHOTO MpaBa 00 SKCTPAOPAMHAPHBIX CEJIKAX
MOIJIM OBbITh TIOTpaHbl (PyHAAMEHTaIbHbIC TMPUH-
LIUITbI, TIEPEYUCIEHHBIE B ONPEAEICHUN KaTeropuu
«ITyOMUYHBIA TOPSIIOK». MOXHO caenath BBIBO/,
yto MHpopmalmonHoe nucbMo mnpesuanyma BAC
P® Ne 156 Bce-Taku He ONpaBIajo BO3JaraeMbIxX
Ha HEro HaJeXJ, IMOTOMY UTO IMpaKTUKa pacuiupe-
HUsA cdepbl NMPUMEHEHUST TIOHATHUS <«ITyOJUYHBINA
TOPSIIOK» COXPAHSIETCS.

IIpencraBasiercsi, 4TOo TOAOOHOE pacCIIMpU-
TeJIbHOE TOJIKOBAaHUE CYJIOM OTOBOPKU O MyOJIMYHOM
MOpsIIKE OMACHO: C TaKOWM aprymMeHTanueil MOXXHO
OTKa3aTh B MTpU3HaHUU B Poccun mpakTU4ecKu Jo-
00r0 MHOCTPAHHOTO apOUTPAKHOTO PEIICHUSI.

H Jlasanvueckue mamepuanvl — MAmepuansl, NPUHIMble Opeanu3ayuell om 3axKazuuxa 04sa nepepabomku (o6pabomiu),

6blNOJAHEeHUA UHbIX pa60m uau  uU320moeneru npodym;uu be3 onaamol

cmoumocmu NPUHAMbBIX  mamepuanoe

U ¢ 003amenbcmeom nOAH020 6038PAULECHUSL NepepadomanHbiX (00paboMaHHbIX) MAMEPUanos, coauu 8blNOAHEHHbIX Pabom
u uzeomoenennoil npodykyuu. Cm. a63. 2 n. 156 npuxaza Munpuna Poccuu om 28 dexabps 2001 cooa Ne 119u (g peo.
om 24 okmsabps 2016 eoda) «06 ymeepxucoenuu Memoouueckux yYKa3anuii no 0yxeanrmepcKomy yyemy MamepuanbHo-
npouszeodcmeennvix 3anacoe». URL: http.//www.consultant.ru/cons/cgi/online.cgi ’req=doc& base=LAW &n=209425&div

=LAW &dst=100524%2C0&rnd=0.059199649854494996.
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OB30P CYAEBHbIX PELLUEHWNI PO

POCCUNCKUN Ccy, MPU3HAT UCMOJTHUMOCTb
YACTUYHBIX APBUTPAXXHbIX PELLULEHUWU

CmopoHbl chopa:

omeemyuk.

/! .

Huana Cammapoea
Cmyoenmka MI'MMO
MW Poccuu

H/O.

Apbumpei: H/0.

. A. Makapos.

O. C. ledopatimuc.

Howmep 0ena 6 20cyoapcmeeHHom cyoe: A40-61107/19-143-521.

Silverburn Shipping (loM) Ltd - 3aseumesb, ucmeu;
000 «Cy0oxo0Has koMnaHus “Apk”» - 3auHmepecosaHHoe Auyo,

@ Paspewaswuti cnop mpemelickuti cyo:
JloHOoHcKull MexucdyHapooHbiti apbumpaxcHbili cyo (LCIA).

lpedcmasumenu cmopoH 6 mpemelickom cyoe:

lNpedcmasumesnu cmopoH 8 20cyoapcmeeHHOM cyoe:
Silverburn Shipping (loM) Ltd: E. B. bypnasesa, H. B. [010uH,

000 «Cy0oxooHasa komnaHus “Apk’»: 0. A. lpuzaum.

CyObs, ebiHecwuli pewieHUe 8 20Cy0apCmMeeHHOM cyoe:

Komnanwueii Silverburn Shipping (IoM) Ltd
B ApOUTpaXHbIi cyA I. MOCKBBI ObUIO ITOAAHO 3as1B-
JIEHUe O TIPM3HAHUU U TIPUBEICHUU B UCITOJTHEHUE
TPEThEro YaCTUYHOTO pelieHust JIOHAOHCKOro MeX-
JlyHapoaHoro apoutpaxka ot 25 sHBaps 2019 roma
00 yIOBJIETBOPEHUN MCKOBBIX TpeboBaHUil K OO0
«CynoxoaHast KoMOaHust “ApK”».

B JloHgoHCKOM MeXIyHapOIHOM apOuTpaxke
ObUT pacCMOTPEH CITIOp, OCHOBAaHHBIM Ha TpeOoBa-
HUM B3bICKATEJISI O pACTOP>KEHUM TOTOBOpPA yapTepa
U O BO3BpATe Cy/IHA, B Pe3yJIbTaTE YeTO ObLIN BbIHE-
CEHbI TPU YACTUYHBIX OKOHYATEIBHBIX PEIIECHMSI.

ApOuTpaxHblii cyn I. MOCKBBI OTKJIOHWJI XO-
nataiictBo OOO «CynoxomHass KOMITaHUST “ApK”~»

00 oOCTaBJIeHMU 3asiBJICHMSI 0e3 pacCMOTpPEHMUS,
YCTAHOBMJI OTCYTCTBME HapYIICHUS] UMITEPATUBHBIX
HOPM KaK aHIJIMHACKOTo, TaK U POCCUICKOTO TpaBa
U Tepeles K pacCCMOTPEHUIO BOIIpOca IMPUPO/IbI Ya-
CTUYHOTO OKOHYATEIHLHOTO PELIeHUsT apOUTpaka.

000 «CynoxomgHas koMnaHus “Apk”» Tpedo-
BaJIO OTKAa3a B IPU3HAHUU U MCTIOJHEHWUM PEIIEHUST
Ha ocHoBaHuH cT. 5 Heio-Mopkckoii KoHBeH1IMH'S.
B obocHOBaHUME CBOE MO3UIIMM KOMIAHUsS CChLIa-
JIaCh Ha «IIpeABAPUTEbHBIA» XapaKTep TAKUX pelle-
HUI, a TAaKKe Ha TOT (DaKT, YTO OJHO U3 BHIHECCHHBIX
JIOHIOHCKMM apOUTpakeM 4YacTUYHBIX peIIeHUM
Ha MOMEHT pa30MpaTeIbCcTBa OCIapuBaioch B Bbi-
COKOM cyJe AHIJIMU.

B « B npusnanuu u npueedenuu 6 ucnoaHenue apoumpaiicHo20 peueHus Mojicem 6bims 0mKa3aHo no npocbbe moii CmopoHb,
npomue Komopoi OHO HANPABAEHO, MOAbKO eCAu 3Mma CMOPOHA Npedcmasum KoMNemeHmMHOU eiacmu no mecmy, 2de

ucnpawiueaemcs npusHaHue u npuee@eﬂue 6 UcnoJjsHeHue, dokazamenvcmea moeo, 4mo:. ...

e) peuleHue euje He CMAN0

OKOHYAMEAbHBIM 0N CMOPOH Uau 0bL10 OMMEHEHO Unu npUOCMAaHO6/1€eHO UCNOoHeHUuem KOMNemeHMHOIl 81aCH1bIO CMpaHxbsl,
20e 0HO ObLA0 BblHEeCEHO, Uau Cmpansvl, 3aKOH xomopoﬁ NPpUMEHAeMCA».
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B cBoio ouepenp, kommaHus Silverburn
Shipping (IoM) Ltd npeacraBuia 3akiatoueHue 6ap-
puctepa Kapen MakcBesii, B KOTOPOM OBLIO yKa3a-
HO, YTO aHIVIMMCKUI apOMTpaxK BIIpaBe IPUHUMATh
YaCTUYHBIC OKOHYATEJIbHbIE pellieHUsI, KOTOPhIE OT-
HOCSITCS K pa3JIMYHbIM BOIMPOCAM, PACCMOTPEHHbBIM
B paMKax mporecca'®. B 3akioyeHun ObLIO TaKXKe
YCTaHOBJIEHO, YTO:

1. Takue pelieHUs HOCAT 00sI3aTeIbHbIN

M OKOHYATEIBHBII XapakKTep W HUYEM
HE OTJIMYAIOTCS OT OOBIYHBIX apOUTPAXKHBIX
pEUICHUA.

2. Bo3MmoxHOCTb mpuHATUSL JIOHZOHCKUM
apouTpaxkeM MOJ0OHBIX YACTUYHBIX OKOH-
yaTeJbHbIX pellieHUl o0yclIoBIeHa MTpaBu-
Jamu JIOHAOHCKOI accoluanuu MOPCKUX
apouTtpos (the London Maritime Arbitrators
Association).

3. Hu ogHO M3 YaCTUYHBIX OKOHYATEJbHBIX
pelLIeHNT He MOXET OBITh KBAIM(PUIINPO-
BaHO Kak TMpeaBapuTesibHOe (provisional)
pelieHue (TO €CThb OTAEIbHOE pelleHHe
0 KOHKPETHOMY BOIIPOCY, KOTOPOE MOXET
OBbITb U3MEHEHO B OKOHYATEJIbHOM pellle-
HUM), TIOCKOJIbKY MpaBuja, MO KOTOPbIM
ObLT TpOBeAEH apOUTpax, He MpeaycMa-
TPUBAIOT BO3MOXKHOCTH IIPUHSATHUS TTOH00-
HBIX PEIICHUA.

4. B KkaxaoM peleHn pacCMaTprUBalOTCS BO-
MPOCHI, KOTOPbIE HE 3aTparuBarOTCs IPyTU-
MU pelIeHUSIMU, TTO3TOMY TPEThe YacTUY-
HOE pelleHHUe SBASIETCS CaMOCTOSITeIbHBIM
M Ha ero Mpu3HaHue U UCTIOJIHEHUE HE BJIU-
sIeT CTaTyC MepBOIro WX BTOPOTO pellieHU.

Cyn npu3Haia NO3ULMIO 3asIBUTEISI U OMpeae-
JIUJ MPUBECTU TPEThe YACTUYHOE pellieHHe B HC-
MOJHEHUE, COCJIaBIINCh, OAHAKO, Ha To, yTo OO0
«CynoxoaHast KoMInaHus “Apk”» He TpeIcTaBUIO
JI0Ka3aTeJIbCTB TOT0, YTO BTOPOE pellicHUE AeHCTBU -
TeJIbHO HAXOIMUTCS Ha anesUISIIMOHHOM 00XKajioBa-
HUM (XOTS 3asBUTEJIb CChLIANCS Ha HECBSI3aHHOCTH
JaHHBIX PELIeHUI MeXIy cO0O0it).

TakuM o006pa3oMm, cyn MOATBEPAMJI OKOHYA-
TEJIBHOCTh Y MCTIOJTHUMOCTb YAaCTUYHBIX PEIICHMUIA,
OTHAKO BOTIPOC MX CAMOCTOSITEIbHOCTH W HE3aBH-
CUMOCTH JIPYT OT JApyra OCTayCs 10 OOJbIIEH YacTH
MMPOUTHOPUPOBAHHBIM.

16 [Ipu smom cy0 He KOMMEHMUPOBA HAAUYUE UHCIMUMYMA HaACMUYHBIX CYOCOHbIX PeuleHUl 8 pocculickom npase. B pewenuu
cyda npueodsames yUumamaol U3 3aKAH4eHUs: IKCNePMa no aHeAUUCKOMY npasy, a makoice 2ogopumcs, umo LCIA umen npaso
NPUHSAMb UMEHHO YaCMUYHOe peulerue, KOMopoe NPU3HAemcst U UCNOAHAEMC sl HA 00UWUX OCHOBAHUSIX.
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www.globalarbitrationnews.com

We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
new legislation, institutional rules, and key cases.

This year’s edition includes a special feature on diversity
in arbitration.
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