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B 2018 rogy ucnonHunocb 60 net Hbto-Mopkckoii
KOHBEHLMN O NPU3HAaHNN 1 MPUBELEHNN B CMOJSIHEHUE
WHOCTPaHHbIX apbuUTparkHbIX PELLEHNIA.

ApbuTtpaxkHas Accoumaunsi FrOTOBUT K U3AAHNIO KHUTY,
NOCBSILLEHHYIO BONPOCaM MPU3HaHUs 1 NPUBMAEHNS B
WCMNOJIHEHNE VHOCTPaHHbIX PELLUEHNIA, OCrapuBaHus
N UCMOSIHEHNST BHYTPEHHNX apOUTPaXKHbIX PEeLUeHUin
B Poccun n ctpaHax 6biBwero CCCP. B umspgaHue
BKJ/IIOYEH MOCTATENHbIA KOMMEHTapuin K Hbto-
l7lopKCK017| KOHBEHUMN, EBpPONENCKONn KOHBEHLMUN
O BHelwHeToproBoM apbutpaxe 1961, AMNK, MK
n 3akoHy O MeXAyHapOgHOM KOMMEPYECKOM
apbutpaxe. B kHure 6ygyTr Takxe nogpobHO
OCBeLLeHbl 0COBEHHOCTIN NPaBOBOro PerynMpoBaHns
B cTpaHax 6biswero CCCP.

YHUKanbHON OCOBGEHHOCTbID WN3JaHUA  SABASIETCA
NoJpOoOHbIN  CTAaTUCTUYECKUIA aHaIM3  POCCUIACKMX
cynebHbiXx akToB 00 ocnapvBaHuM, MNPU3HAHUK U
NPVBEAEHUN B NCTIONHEHME apOUTPaXkHbIX PEeLUeHUN
3a nocnegHue 10 net.

Teeppopii nepennet, 800 ctpaHuu, Tupax 1000 ak3.
MnaHupyeTcs nagaHne KHAM Ha aHrIMACKOM s3bIKe.

He ynycTuTe peknamHbie BO3MOXXHOCTU B KHUre.

Moayms o |

[MepepnHasa BHYTPEHHAS 06noxXKa 300.000
3apgHsst BHYTPEHHsIsi 06110XKKa 200.000
Ctpanunua 100.000

The New York Convention celebrates its 60-year
anniversary in 2018.

To celebrate this occasion, the RAA is preparing a
commentary to the New York Convention and related
Russian and CIS laws.

The book will offer a detailed analysis of the Russian
case law on the Convention for the past 10 years.

Hardcover, 800 pages, 1000 copies, Russian language.
An English language version will be released this year.

Advertise in the book.

Advertisement _

Front pastedown 4500
Back pastedown 3 000
Page 1500
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OT PEAAKLINW

Vladimir Khvalei
Arbitration Association
Chairman of the Board

Dear colleagues,

there are two main topics in the May edition of Arbitration.ru. The first one is the collection of bad debts.
This is not a coincidence that the upcoming RAA June conference is devoted to the same issues. The second
topic is the story of Malaysia and the Asian International Arbitration Center. With a stronger competition
among seats of arbitration globally, what is happening in Kuala-Lumpur is certainly worth a closer look.

AmuTpuiin ApTioxoB
rnaBHbIM pegakTop Arbitration.ru

Posbick 1 Bo3BpallleHMe aKTUBOB M JOJTOB — Te€Ma, OJHOBPEMEHHO OJaropoaHas U HENpHUsITHas.
C omHOI CTOPOHBI, KTO He MeuTas, Kak Pooun [ya, oTHUMaTh y O0raThiXx HelpaBeaHO HAaXKWUTOE U OTaa-
BaTh 6enHbIM? Mnu natu o ciaeny npectynHuka, kak [lepimok Xoamc? Hectu HeoTBpaTUMOE BO3ME3INE,
kak JIxeitmc boun? C npyroit cTOpoHBI, Y MHOTMX U3 HAC €CTh IOJITU — WJIM PUCK 00pacT UMU B JIIOOOM
MoMeHT. HemapoM e m1aBHBIM-IaBHO TOSIBUIIACH MocaoBUIIA «OT CYMBI M OT TIOPbMbBI HE 3apeKaucs».

C TOYKM 3peHUs TTOIMTUKU U FOPUCTIPYACHLIMY 3[IeCh €CTh U Apyroit KoHGAUKT. Eciu ucxoauTs u3 yBa-
SKEHMSI K TPYY MPOILILIX TTOKOJEHUI, TO HE OYeHb MTOHSATHO, IMOYeMY aKTUBBI MHOTUX POCCUICKUX TOCY-
JApCTBEHHBIX — TO €CTh CO3JaHHBIX YCWIMSIMU Hapoja — MPEANPUITU KOHTPOJUPYIOTCS Yyepe3 odIIop.
OuepeaHOl TpUMEP TaKOI CXeMbl UMTATEIb HAIET, HAIPUMED, B cTaThe «CBSI3b CO CTpaTeTMYECKUM Tpei-
MPUATHEM — UMMYHUTET OT UCTIOJIHEHMST apOUTPaXKHOTO PEIIeHUs ?».

Ho u obOpaiate BHUMaHUE Ha 3Ty TTPo0JIeMy TOXE HEJIOBKO, Be/lb KypC Ha 1e0MIIopU3alnio POCCUii-
CKOI 5KOHOMUKM B3ST YK€ IIECThb-CeMb JieT Haza. [lomydaeTcs, 4To KOopoJib-To rojbiii. Kpome Toro, pas-
MeIlaTh aKTUBHI 3a pyOeskOM MOMOTAIOT MHOXKECTBO POCCUMCKUX M MHOCTPAHHBIX IOPUCTOB, 1 KaK-TO HEY-
JIOOHO MelllaTh KOoJUleTaM 3apadaThIBaTh ce0e Ha XJe0.

Tema HeomHO3HAYHA M C TOYKM 3PEHUST STUKU TMOBeAeHUsT rocyaapcTB. CTpaHbl, OHAYaly OXOTHO
MPUHUMABIINE TTOCTCOBETCKUE KAITUTAIbI — U TEM U3PSAHO IMOMOJHUBIINE CBOU OIOIKEThI, — TETIEPh MOP-
mar Hoc, ecnu B Keiice ecth cBs3b ¢ CHIL Tlosgsnstorcs UWO, AFO, NPO u npyrue mpoiieccyaibHbie
WHCTPYMEHTHI JUISI PACKPBITUS TTPOMCXOXKICHMS U apecTa KarmuTauoB (0 HUX YuTaiiTe B cTaThsIXx BuHcoHa
AHTtyHa 1 Mapkyca Ilpaiica, a Takxke Koncrantuna Kposst).

Bo BceMm 3TOM KpyroBopoTe cephIX JeHET MOYyBCTBOBATh Ce0s1 01aropoAHbIMU (CHIIIMKAMU WJIM Pa3-
0OIHMKAMU — 3TO YX KOMY KaK HPaBUTCSI) MOTYT TOJIbKO T€ IOPUCTHI, KOTOPbIE 3aHUMAIOTCS TTOMCKOM
¥ BO3BpallleHWeM akTUBOB. Ho 1 31ech HEBOJIbHO BO3HUKAET BOTIPOC, @ YMCTHI JIU Mepel 3aKOHOM MX 3aKa3-
YUKH.

HanpsxkeHHoro Bam uteHus!

May 2019, N85 | 3
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THE LIVE CASE
OF PROFESSOR

SUNDRA RAJOO

Dmitry Artyukhov

. RUSSI
ARBITH

i .arbitrat

Professor Sundra Rajoo attending the Annual RAA
Conference 2015 in Moscow

Background

rofessor Sundra Rajoo is a Malaysian arbitra-
tor, who has chaired the Asian International
Arbitration Centre (AIAC) in Kuala-Lumpur
from 2010 to 2018. He was President of the
Chartered Institute of Arbitrators (2016) as well as
the Past Chairman of the Chartered Institute of Arbi-
trators Malaysia Branch and past Deputy-President

Arbitration.ru Editor-in-chief

“I am confident that justice will \

prevail in the end and I will be vindicated
— what saddens me is the professional
Jjealousy and the unprofessional desire for
control.”

On April 28th 2019, an international arbitrator and construction expert Professor
Sundra Rajoo, wrote a responsive letter to the Russian Arbitration Association ex-
plaining his version of the events that led to his resignation from the Director’s position
of the Asian International Arbitration Centre (AIAC) in Kuala-Lumpur.

of the Malaysian Institute of Arbitrators. He is author
of numerous books on international arbitration as
well as construction law in Malaysia. Sundra Rajoo
is listed on many Panels of Arbitrators worldwide.
In November 2018, he was detained by the Malaysian
anti-corruption commission (MACC), which has
also searched his office. Then Sundra faced criminal
charges for the breach of trust against the AIAC.

Charges

Prof. Sundra Rajoo was accused by the Ma-
laysian government for an alleged misuse of USD
220,000 and is now facing criminal charges for the
breach of trust against the arbitration centre, which
he was chairing for 8 years, AIAC'. According to the
Attorney General of Malaysia, the former director of
AIAC is accused of spending funds on a purchase of
a book he authored, the 2nd edition of the Law and
Practice of Arbitration, published in 2016 by Lexis-
Nexis. The offence carries a sentence from 2 to 20
years in prison, a fine and whipping as corporal pun-
ishment is still practised in Malaysia®.

"'The AIAC is the successor of Kuala Lumpur Regional Centre for Arbitration (KLRCA), renamed in February 2018.

2The World Justice Project Rule of Law Index 2017-2018 published in the U.S. ranked Malaysia 53rd out of 113 countries,

preceded by Brazil and followed by Tunisia (with Russia ranked §9th). The Index measures countries’ adherence to the rule of
law from the perspective of ordinary people and their experiences and presents a portrait of the rule of law in 113 countries by
providing scores and rankings based on eight factors: constraints on government powers, absence of corruption, open govern-
ment, fundamental rights, order and security, regulatory enforcement, civil justice, and criminal justice, says the publication.

4 | Arbitration.ru




Professor Sundra Rajoo attending the Annual RAA
Conference 2015 in Moscow

No further details of the criminal charges are
known to the editor. Prof. Sundra Rajoo commented
that “I was simply left with no choice - with that kind
of duress, where I was detained and forced to resign
without ever have been asked a question by any au-
thority before so I could explain.” He has repeated-
ly denied criminal charges at the court proceedings
and in a letter sent to his fellow arbitration colleagues
from the Russian Arbitration Association. “I made
every effort to ensure that any royalties paid to me
were reimbursed to the AIAC,” — he once wrote.
In 2018 the arbitrator has paid the AIAC royalty of
ca. USD 19,000.

He describes the book as “a resource to explain
Malaysian law especially in the context of interna-
tional dispute resolution.” Remarkably, the book that
brought misery to Prof. Sundra Rajoo has received
very positive reviews globally. “It does not happen
often that a treatise focused on a particular region
is valuable to a global readership at large. <...> Ra-
joo’s contribution belongs on the shelves of arbitra-
tion practitioners and scholars right next to Fouch-
ard, Gaillard and Goldman, Redfern and Hunter
and Gary B. Born. It is past time that these standard
works, which have all been written from a Western
perspective, are complemented by an Asian voice on
arbitration,” — wrote Mr J. Ole Jensen in Transna-
tional Dispute Management book review.

Remedy sought

Prof. Sundra Rajoo sought remedy against the
Malayan Attorney General’s charges in court by ap-

CRIMINAL CHARGES AGAINST ARBITRATORS | NEWS

ASIAN INTERNATIONAL ARBITRATION CENTRE

N
(FORMERLY KNOWN AS KUALA LUMPUR REGIONAL CENTRE FOR ARBITRATION)
i 2 @ ESTABLISHED UNOEK THE
; AR Bangun:
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Excerpt from Letter of Undertaking to pay out royalties
from Prof. Sundra Rajoo to the AIAC

pealing to his diplomatic immunity as President of
an international organization. The AIAC that he was
chairing is regulated by an international agreement
called the 2013 Host Country Agreement between
the Asian African Legal Consultative Organization
(AALCO) and the Government of Malaysia.

Besides Kuala-Lumpur, AALCO has arbitration
centres in Teheran, Cairo, Nairobi and Lagos. The
head of the AIAC, as well as other branches of the or-
ganization, reports to and is supervised by the Secre-
tary General of AALCO. Therefore, Prof. Rajoo ap-
pealed to his personal immunity granted to him by the
International Organizations Act 1992 and the KLR-
CA Regulations from 1996 and the AALCO-Malay-
sian Host Country Agreement as the “High Officer”,
being the Director of the AIAC.

The state has claimed that the immunity covered
only his actions as the officer of the AIAC, but not his
personal actions. The Attorney General proceeded
with the charges against Prof. Rajoo in March 2019.
Rajoo called for a judicial review of the prosecution’s
actions, filing a claim against the Ministry of Foreign

May 2019, N85 | 5
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“Kindly inform the Hon AG that I would strongly protest and disassociate myself and
AALCO from these charges as they, on the face of them, contravene the Host Country

Agreement as stipulated in my letter of 22 March 2019 to the Hon Minister of Foreign
Affairs of Malaysia on this matter (also copied to the AG)."

6. This letter therefore serves also as the said formal response to the notification.

7. While appreciating and respecting your unfettered discretion to make prosecutorial decisions in
Malaysia for crimes committed in Malaysia in violation of Malaysian law, I am wondering if you
may clarify the true intent of the notification, and more so, in the light of the initial request of the
Government of Malaysia to AALCO as stipulated in the Letter. Does the notification indicate that
the Government of Malaysia no longer needs the agreement with AALCO for Datuk Sundra
Rajoo s/o Nadarajah’s as the former High Officer of AIAC fo face criminal jurisdiction of
Malaysia for some of his official actions?

8. The request by the Government of Malaysia secking an agreement with AALCO, together with
your email to me of 25 Feb 2019 and other on this matter, v indicate,
and rightly so in view of AALCO, that without an ad hoc waiver of Datuk Sundra Rajoo s/o
Nadarajah’s immunities as the former High Officer of AIAC under Article III (6) of the Host
Couniry Agreement from criminal jurisdiction of Malaysia, it will not be possible to enforce your
domestic criminal jurisdiction.

9. It was because of this request that I have officially written to the Minister of Foreign Affairs, in

the Letter, giving AALCO’s reasoned rejection of the Malaysian government’s request for the ad
hoc waiver.
10. I believe that the question of immunity of a former High Officer of AIAC under Article I11 (6) of

the Host Country Agreement from criminal jurisdiction of Malaysia as determined by the
Minister pursuant to Act 485 (Malaysia) does not become irrelevant because the request for the
waiver of the same is refused. Nor does it become a matter for a local court to decide just because
AALCO has refused the request of the Government of Malaysia for an agreement to waive the
said immunity. I equally, do not believe that the disagreement between AALCO and the
Government of Malaysia on the waiver would become a matter for a unilateral prosecutorial
discretion of the Attorney General or even a question of law, directly or indirectly, to be decided
by a local court.

11, The Host Country Agreement has sufficient provisions on settling any differences or disputes
between AALCO and the Government of Malaysia on the interpretation or applications of its
Articles. Neither the Penal Code (Malaysia) nor the Act 485 can reasonably be treated to defeat
the clear Articles of the Host Country Agreement.

12. The timing of your notification is also crucial much as it is not clear to me whether the charges
were instituted at the Sessions Court in Kuala Lumpur before or after the Letter came to your
attention. In case the Letter came to your attention after the charges, still the above questions are
relevant. I also understand you signed the formal approval for these charges under Act 694

Page20f6

Excerpt from Prof. Dr. Kennedy Gastorn’s, Secretary
General of AALCO letter to Attorney General of
Malaysia, Minister of Foreign Affairs of Malaysia and
the MACC

Affairs, the Attorney General of Malaysia and the
MACC.

The Secretary General of AALCO sent a letter
of diplomatic protest to the Malaysian Ministry of
Foreign Affairs — an unprecedented step in the 64-
year history of this organization which was founded
in 1955.

In his letter. Prof. Rajoo gives vivid details of his
attempted arrest Before the judicial review hearing:
“Whilst I was away attending to a religious ceremony
out of town, agents of the MACC surrounded my home
in Kuala Lumpur beginning from the late hours of the
Friday night of the weekend before the hearing. They
left letters in my home, which I have now seen, requiring
me to attend at the MACC on Sunday and that I would
be charged on Monday. I would no doubt have been ar-
rested, held overnight, and brought to Court in hand-
cuffs if I had not been fortuitously away.”

In its ruling on the matter, the Malaysian court
ruled that it lacks jurisdiction to rule on Attorney
General’s actions and stated that the Attorney Gen-

6 | Arbitration.ru

eral has the “unfettered competence” to initiate and
stop the criminal proceedings.

The Malaysian court refused to assess whether
Rajoo acted on said charges as the Director of the
AIAC or as a private individual. However, absent such
assessment the court was unable to rule on the issue
of the diplomatic immunity. The court considered
this question as a rather “academic” and therefore
having no effect on the parties. In Prof. Rajoo’s view
this issue was at the heart of the problem because it
could answer whether a director of an international
organisation can be charged in the case: “The immu-
nity issue is a live one as on 6th March 2019, I had filed
for judicial review in Civil High Court for declaratory
relief and consequential relief of prohibition and certio-
rari. On 22nd March 2019, AALCO confirmed its refus-
al to waive my immunity. On 26th March 2019, I was
charged in the criminal Sessions Court. On 3rd April
2019, AALCO has lodged a strong protest and disassoci-
ated itself from both the AG’s action and also, the Acting
Director’s purported waiver of immunity. I understand
AALCO is consulting its member states on further action
to be taken on the matter.”

[35] As pointed out by the Federal Court in Metramac Corp Sdn Bhd v
Fauziah Holding Sdn Bhd [2006] 4MLJ 713, on the test whether an
issue or matter has become academic in the following words :

“The test therefore, in deciding whether an appeal has become academic
is to determine whether there is in existence a matter in actual
controversy between the parties which will affect them in some way.
If the answer to the question is in the affirmative the appeal cannot be said

fo have become academic.”

In a recent Federal Court's decision, Bar Council Malaysia v Tun
Dato’ Seri Ariffin bin Zakaria & 3 Ors & another appeal (No. 06(f)-
1-01-2018(W)) it states the general principle is that the court does -

[36]

not answer academic questions.

[37] The case of Sun Life Assurance Co. of Canada v Jervis was quoted
in this case where the relevant part of Lord Chancellor Viscount
Simon views was made reference to by the court which inter alia are

the following :

“I do not think that it would be a proper exercise of the authority which this
House posses to hear appeals if it occupies time in this case in deciding
an academic question, the -answer to which cannot affect the
Respondent in any way. If the House undertook to do so, it would not
be deciding an existing lis between the parties who are before it, but
would merely be expressing its view on a legal conundrum which the
appellant hopes to get decided in its favour without any way
affecting the position between the parties.”

[38] In another case quoted by the Federal Court, Lord Bridged in

Ainsbury v Mallington [1987] 1 All ER 929, inter alia said this :

15

Excerpt from the Kuala Lumpur High Court
judgement



Possible causes

Prof. Rajoo explains: “It was my plan to display
Malaysia as a mature arbitral jurisdiction and the head
of the KLRCA as a person with the necessary exper-
tise to take things forward — which had the blessings of
the AALCO and the Chairman of the KLRCA Advisory
Board.”

In his letter sent to the members of the interna-
tional arbitration community, Prof. Rajoo explained
that the accusations against him are part of the cur-
rent Malaysian political changes: “There has been a
regime change in Malaysia from May 2018. The new
Government has removed and sacked many heads of
business, statutory bodies and Government departments
and replaced them including the former Attorney Gen-
eral. In my case, it was done more extremely by of an
arrest and trumped up charges so that I resign given the
fact that AIAC is an international Organisation based
in Malaysia under the auspices of AALCO.” “If the re-
lationship between AALCO and AIAC survives with the
current incumbents in AIAC, the AALCO will then have
to perform the additional functions of a watchdog over
the centre given the circumstances, and justifiably so”,
continues Prof. Rajoo.

In his letter Prof. Rajoo also mentions twice
“the expunged dissenting judgment of his Lordship,
Datuk Hamid Sultan in the Court of Appeal.” In July
2018, Court of Appeal judge Hamid Sultan Abu
Backer in the ruling on a construction case of Leap
Modulation Sdn Bhd vs PCP Construction Sdn Bhd
called the ATIAC “a foreign governmental organiza-
tion intentionally or ignorantly given the monopoly
to administer matters related to arbitration. ” The
named judge stated that “the stakeholder of justice
must take serious steps under the new Government
to investigate the role of KLRCA (AALCO) viz-a-viz
access to justice. ” The Malaysian Federal Court ex-
punged this dissenting judgment alongside with the
affixed to it order for the MACC and police to inves-
tigate the arbitration centre, posted Weehingthong.
org Malaysian news blog.

Professor Rajoo speaks with bitterness about his
forced resignation: “I still recall taking the job in 2008
when no one wanted to take it up — we were half a
floor, three staff in total having a caseload that could
be counted on fingers. At that time, forgoing substantial
time from my well-to-do arbitrator practice, I jumped

e CRIMINAL CHARGES AGAINST ARBITRATORS | NEWS

on board to lead the Centre to what it has become today,
a two-building campus having been described by GAR
as the world’s best hearing facility outside of the Perma-
nent Court of Arbitration in The Hague, an annual case
load of over a 1000 cases, more than 45 staff including
15 legal counsels. <...> I was also deeply saddened that
AIAC is not following up on the license to provide ADR
services in Russia which I had earlier pursued with some
vigour.”

Professor Rajoo was released by the court on bail
of USD 25,000 immediately on being charged. He
is now focusing on his arbitral practice and writing
works. He is able to travel abroad and was chairing a
recent ICC arbitration in New Delhi.

In 2017, contributors to the 35 ASA Bulletin
Harald Sippel and James Ding wrote: “Any arbitration
is in safe hands with the current Director, Datuk Profes-
sor Sundra Rajoo, who is a very prominent arbitration
practitioner both internationally and in Malaysia. That
being said, a question persists, asking what will happen
to the position once the current Director retires. Whoev-
er takes over from Datuk Professor Sundra Rajoo will
have big shoes to fill...”

Sources

Documents provided by Prof. Sundra Rajoo
to the editorial

https://themalaysianreserve.com/2019/03/26,
ex-aiac-director-charged-with-cbt-over-rm I-min

https.//www.theedgemarkets.com/article/sundra-
rajoo-charged-3-counts-cbt

https://www.skysports.com/football,
news/11095/11559450/fifa-suspends-judge-sun-
dra-rajoo-after-corruption-arrest

https.//www.thestar.com.my/news/na-
tion/2018/08/16/appeals-court-judge-i-was-repri-
manded-over-dissenting-judgment-in-indira-gandhi-
case/

https.//www.thestar.com.my/news/na-
tion/2018/08/16/appeals-court-judge-i-was-repri-
manded-over-dissenting-judgment-in-indira-gand-
hi-case/#57ZK8mPtMSI5SFfsBj. 99

https.//www.transnational-dispute-management.
com/article.asp 2key=2588

http.//judgments.my/ca/leap-modulation-sdn-
bhd-v-pcp-construction-sdn-bhd-and-another-ap-

peal/10309

May 2019, Ne5 | 7


https://themalaysianreserve.com/2019/03/26/ex-aiac-director-charged-with-cbt-over-rm1-mln/ 
https://themalaysianreserve.com/2019/03/26/ex-aiac-director-charged-with-cbt-over-rm1-mln/ 
https://www.theedgemarkets.com/article/sundra-rajoo-charged-3-counts-cbt 
https://www.theedgemarkets.com/article/sundra-rajoo-charged-3-counts-cbt 
https://www.skysports.com/football/news/11095/11559450/fifa-suspends-judge-sundra-rajoo-after-corruption-arrest 
https://www.skysports.com/football/news/11095/11559450/fifa-suspends-judge-sundra-rajoo-after-corruption-arrest 
https://www.skysports.com/football/news/11095/11559450/fifa-suspends-judge-sundra-rajoo-after-corruption-arrest 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/ 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/ 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/ 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/ 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/#5ZK8mPtM8l5FfsBj.99 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/#5ZK8mPtM8l5FfsBj.99 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/#5ZK8mPtM8l5FfsBj.99 
https://www.thestar.com.my/news/nation/2018/08/16/appeals-court-judge-i-was-reprimanded-over-dissenting-judgment-in-indira-gandhi-case/#5ZK8mPtM8l5FfsBj.99 
https://www.transnational-dispute-management.com/article.asp?key=2588
https://www.transnational-dispute-management.com/article.asp?key=2588
http://judgments.my/ca/leap-modulation-sdn-bhd-v-pcp-construction-sdn-bhd-and-another-appeal/10309
http://judgments.my/ca/leap-modulation-sdn-bhd-v-pcp-construction-sdn-bhd-and-another-appeal/10309
http://judgments.my/ca/leap-modulation-sdn-bhd-v-pcp-construction-sdn-bhd-and-another-appeal/10309

INTERVIEW | INTERVIEW WITH PROF. SUNDRA RAJOO

EX-DIRECTOR OF AIAC (KLRCA)

PROF. SUNDRA RAJOO MEETS
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The rapid success and speed of change in the Centre and my longevity as \

Director maybe have been construed by some that that I must be doing some-
thing extraordinary

e know, that the Kuala Lumpur

Regional Centre for Arbitration (KL-

RCA\) (recently renamed as Asian

International Arbitration Centre
(AIAC)) was established by AALCO in 1978 in
Malaysia. How many cases it had before you took
your role in 2010?

The record shows that there was a cumulative
total of 22 registered cases from 1978 to 2010.

You were appointed as the KLRCA Director in

2010, how many cases KLRCA had since then?
After I took over in 2010, it grew to 52 cases
in 2011, 68 cases in 2012, 97 cases in 2013, 88
cases in 2014, 86 cases in 2015. With the intro-
duction of statutory adjudication, the number of
cases increased. I do not have the exact details
but from my existing records, but from 2010
to 2018, there was a total number of 2,745 ad-
ministered cases (arbitration, adjudication, me-
diation and domain name).

What measures the KLRCA took in order to boost

its case load of domestic and international arbi-

tration cases?
There were a number of holistic measures that
I devised to bolster not only international cases
but also, domestic cases of the Asian Interna-
tional Arbitration Centre (“AIAC”). Firstly, it
sits in one of Malaysia’s most iconic buildings,
Bangunan Sulaiman, formerly known as Kuala
Lumpur Regional Centre for Arbitration (“KL-
RCA”). The idea was to have a seamless transi-
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tion so that the Asian International Arbitration
Centre (“AIAC” or “the Centre”) takes up the
baton of its predecessor, the Kuala Lumpur Re-
gional Centre for Arbitration (“KLRCA”). It
was aimed at broadening the boundaries beyond
the horizon and deliver the future. Behind the
new AIAC brand, we remained the same orga-
nization with a proven track record for the pro-
vision of world-class institutional support as a
neutral and independent venue for the conduct
of domestic and international arbitration and
other alternative dispute resolution (ADR) pro-
ceedings. This new identity is a natural reflec-
tion of the ongoing commitment to the global
ADR ecosystem and the stakeholders.

The Centre is dedicated to providing the
best possible services and innovations in the
industry, focusing on ADR, dispute avoidance
and holistic dispute management. Despite the
change in identity, AIAC remains loyal to the
40 years of heritage in Malaysia as the Centre
was the first of its kind to be established under
the Asian African Legal Consultative Organiza-
tion (“AALCO”), an international organization
comprising 47-member states from across the
region. Formed pursuant to the host country
agreement between Malaysia and AALCO, the
AIAC is a not-for-profit, non-governmental in-
ternational arbitral institution which has been
accorded independence and certain privileges
and immunities by the Government of Malay-
sia for the purposes of executing its functions as
an independent, international organization. It is




given the mandate to serve the region and as an
international organization. My plan was to make
it the Centre a provider of world-class institu-
tional support as a neutral and independent ven-
ue for the conduct of domestic and international
arbitration, and other ADR proceedings as part
of the global ADR ecosystem.

These included capacity building between
2010 to 2018 by holding 30 over internation-
al conferences, 250 events and training pro-
grammes to create awareness, talent pool for
export and become a leading ADR and special-
ist knowledge disseminator. We engaged in in-
ternational collaborations with 48 agreements
with international and domestic institutions
putting Malaysia and AIAC on the global map
with collaborations across the world. There were
agreements with universities and institutions
of learning to build capacity in terms of basic
knowledge and expertise. The pioneering ini-
tiatives included for the then KLRCA to be the
first arbitral institution in the world to adopt
and modify the UNCITRAL Arbitration Rules
2010, create GAR award winning I-arbitration
rules and also, being the first arbitral institution
in Asia to conduct training in Islamic and sports
arbitration. These rules are kept under constant
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revision to ensure relevance with commercial
practicalities and expectations supported by
guides and circulars to facilitate the use of and
understanding of its rules.

Apart from the provision of institutional
support for domestic and international arbitra-
tion and other ADR proceedings, AIAC under
me offered hearing facilities and ancillary ad-
ministrative services to tribunals operating ad
hoc or under the auspices of another institution.
The AIAC is also an official Court of Arbitra-
tion for Sports (CAS) alternative hearing centre.
In its efforts in capacity building and dissemi-
nating information on ADR, the AIAC orga-
nizes various courses, training programmes and
forums on the different avenues of ADR cover-
ing niche areas such as commercial arbitration,
sports arbitration, maritime arbitration, adjudi-
cation, arbitral domain name dispute resolution
and Islamic finance to create capacity, mould
and shape the future of the ADR arena.

In conjunction with its 40th Anniversary
in Malaysia, the Kuala Lumpur Regional Centre
for Arbitration (KLRCA) was officially renamed
as the Asian International Arbitration Centre
(ATIAC) on 7th February 2018. It was part of my
strategy to make the Centre to become a pre-
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mier dispute resolution provider and move to-
wards becoming an international ADR provider.
Therefore, the name change was part of a larger
rebranding of the Centre, strengthening its re-
gional footprint and presence globally. Along
with the name change, the Centre also changed
its domain name of its official website to www.
aiac.world. This was done by way of the Arbitra-
tion (Amendment) Act 2018 which was gazetted
on 10th January 2018 to signify the change of
name. To officiate the name change, a signing
ceremony of the Supplementary Agreement was
held between the Asian-African Legal Consul-
tative Organisation (AALCO) and the Govern-
ment of Malaysia.

Between 2nd and 4th of March 2018, the
AIAC hosted the 2nd AIAC-ICC Pre-Moot
for the William C. Vis International Commer-
cial Arbitration Moot with over 70 teams, close
to 300 participants, 177 hearings with arbitrators
from 21 countries competing for 13 prizes. It was
the largest pre-moot in Asia of its kind and the
second largest worldwide. Attendees of the Pre-
Moot were as near from neighbouring ASEAN
countries all the way to South America. They
enjoyed a truly diverse experience in which they
were able to interact with students and practi-
tioners from numerous and different cultural
and legal backgrounds.

Unlike most others, AIAC’s Pre-Moot
permits students to participate without requir-
ing registration for the Vis Moot (in Vienna) or
the Vis East Moot (in Hong Kong). The curtain
raiser to the Pre-Moot was The First Asian Con-
ference for Students and Young Practitioners,
wherein outstanding students and experienced
arbitrators shared their practical and academic
experience and ideas.

I understand that my work paid off and
this year in March, the Pre-Moot had over a 100
teams participating. Hence, the recent decision
by the William C. Vis International Commercial
Arbitration Moot to use the AIAC Arbitration
Rules for its 29th Moot competition 2 years from
now.

On 9th March 2018, AIAC launched its
new AIAC Arbitration Rules 2018, AIAC I-Ar-
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bitration Rules 2018, AIAC Fast Track Arbitra-
tion Rules 2018 and the AIAC Mediation Rules
2018. (all effective 9th March 2018).

The key features of the AIAC Arbitration
Rules 2018 include the introduction of sophis-
ticated provisions as to the arbitral tribunal’s
power to award interest on any sums that are
in dispute, including simple and compound in-
terest. Additionally, parties to an international
arbitration can now pay arbitral tribunal’s fees
and administrative fees in currencies other than
MYR and USD. AIAC was also one of the few
arbitration centres in the world, which accepts
payment in more than two currencies.

The AIAC Arbitration Rules 2018 also al-
low for the joinder of third parties to the arbitra-
tion proceedings and emphasise the ‘light touch
approach’ taken by the AIAC by providing for a
technical review of awards not going beyond er-
rors in form and calculations made in the award.

The AIAC Fast Track Arbitration Rules
2018 provide for shorter time limits to ensure
the speedy resolution of disputes: arbitration
proceedings under the Fast Track Rules are de-
signed to last no longer than 180 days. The arbi-
tral tribunal in principle has only 90 days from
the start of the arbitration until the conclusion of
the oral hearing. Thereafter, the arbitral tribunal
has another 90 days to draft the award. This 90
days’ time limit guarantees that the arbitral tri-
bunal has the necessary time to deliberate and
draft an arbitral award of the highest quality.
The AIAC’s Fast Track Arbitration Rules 2018
are only applicable if the parties agree to their
application. The ATAC became one of the few
arbitral institutions in the world to respect party
autonomy — the approach by other institutions
is typically to apply expedited rules automat-
ically, even when the parties had not explicitly
agreed to them.

The fully revamped AIAC Mediation Rules
2018 provide a flexible framework for the con-
duct of mediation, yet effectively deal with par-
ticularly complex situations that may arise (e.g.
confidentiality concerns, non-cooperation by
one of the parties, etc.), thus ensuring time and
cost-efficient settlement. Pursuant to the AIAC



Arbitration Rules 2018, the parties are now free
to commence mediation either where there is
prior agreement to mediate, or, in the absence
of such prior agreement, though the model sub-
mission agreement, or by making a proposal
to mediate. The AIAC Mediation Rules 2018
cater most types of disputes or differences, in-
cluding investor-State disputes. The AIAC is the
first institution worldwide to model its media-
tion rules after the IBA Rules for Investor-State
Mediation.

The AIAC was the first arbitral institution
to have Shariah-compliant arbitration rules,
The i-Arbitration Rules. The new AIAC i-Ar-
bitration Rules (effective as of 9th March 2018)
reflected the rebranding of the KLRCA to the
AIAC. It also introduced a new provision under
which the tribunal may award a late payment
charge determined by the Islamic principles of
ta’widh and gharamah. The I-Rules maintain all
other Shariah-compliant provisions and other
features.

The 2018 Rules were translated into seven
languages including Malay, Indonesian, Arabic,
Spanish, Russian, Chinese and Korean to en-
sure a global reach. I had planned to have further
translations in German, French, Portuguese and
Japanese. I am not sure if this plan is being fol-
lowed through any longer.

On 6th April 2018, the AIAC launched the
Standard Form of Building Contracts (AIAC’s
SFC) 2018 Edition and the newly revamped
web portal “sfc.aiac.world”. The earlier inau-
gural 2017 Edition of the AIAC’s SFC was an
immense success being downloaded by both
domestic and international users. In 2017, the
AIAC launched its Standard Form of Contracts
(SFC) — a suite of standard form contracts that
are customisable and freely available for print
and download. The ATIAC’s SFC was inspired
by the prevalent issues plaguing the Malaysian
construction industry. It was aimed at filling the
gaps of existing standard form building contracts
in governing relationships, rights and duties of
parties to a building construction project. It is
user-friendly, incorporates plain English draft-
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ing, and includes clearer provisions to guide us-
ers in interpreting the contract.

The 2018 Edition of the SFC. While re-
taining the guiding principles set out in the orig-
inal edition, the 2018 Edition includes enhance-
ments that add clarity, improve certainty, and
clear ambiguity where obligations and account-
ability of parties to the construction contract are
concerned.

The revamped SFC web portal has features
to increase user-friendliness based on public
feedback including personalised login creden-
tials, and the ability to customise, save, store and
share completed contracts. Registered users may
also save incomplete contracts for later comple-
tion. Users will further benefit from the new
Help Text feature which guides users in custom-
ising AIAC’s SFC. The SFC portal has altered
access to information and has made it readily
available to the stakeholders of the construction
industry. As of July 2018, the portal has seen over
4000 users and many contracts customised and
downloaded.

Additionally, in July 2018, the AIAC
launched the Standard Form of Design and
Building Contracts (Design & Build SFC). The
Official Launch of the Design & Build SFC
was attended by 300 construction professionals,
lawyers, quantity surveyors, academicians and
other interested stakeholders. The Design and
Build SFC is intended to be more user friend-
ly than its predecessors, drafted in plain English
and contains a number of novel provisions, such
as clearer consequences upon termination and
corruption as one of the grounds to terminate.
The Design & Build SFC innovatively address-
es problems in the construction industry from
grassroots. It incorporates the principles of
contractual predictability as well as time and
cost-efficiency which will prevent deadlocks
in construction projects. In turn, this will en-
courage the continuity of works and working
relationships in spite of any differences arising
during a construction project.

Between 5th and 7th May 2018, the AIAC
hosted the inaugural edition of the Asia ADR
Week 2018. The 3-day conference delivered an

May 2019, Ne5 | 11



INTERVIEW | INTERVIEW WITH PROF. SUNDRA RAJO (O 5

Signing of 1% ever

between the then

S, Official kA g
Host Country Agreement gy ‘\’E openingcr’. BC
Asian- N\ 7 KLRCA's y
African Legal Consultative G

Committee (AALCC) and | B

the Government of Malaysia
as inaugurated by the then

Prime Minister of
Tun Hussein Onn.

Renewal Headquarters Renewal Renewal

of the
Count
Agree

12

new

Official premises,
opening of
KLRCA's new
premises in

Malaysia,

2013 2014 (2017 2018

Negotiations
on renaming
KLRCA began

Signing of
Supplementary
‘Agreement to pave
the way to KLRCA's

Host | Agreement for of the Host of the Host

ry Kuala Lumpur Country. Country

ment | Regional Centre Agreement Agreement
for International with effect The legislation | rebranding into the.
Commercial from 1992 tobringinto | Asian International

Arbitration was force the name | Arpitration Centre
Pl e .
ol MALAYSIA

passed

“Asian experience” with guest speakers of di-
verse cultures and specialisations from all across
Asia who focussed on the demands and needs
of Asian businesses as well as on the resolution
of disputes. The event attracted over 200 par-
ticipants and more than 90 speakers and was
made up of 11 sessions, 9 breakout sessions, and
2 impressive social events. The topics covered
in the sessions during the first two days included:
“Building a New Asia: A Spectrum of Oppor-
tunities” — a discussion on the future of ASE-
AN and beyond; “Business in Malaysia: Sharing
Solutions, Getting the Deal Through”— discus-
sion on the critical steps Malaysia must take to re-
main an attractive business hub; : “Innovation
in Effective Cross-Border Contract Manage-
ment” — a discussion on core competencies and
innovations in contract management, such as
contract automation; Rapid Fire Debate on the
topic “Real Money, Real Investors, Real Time,
Real Talk — What ADR Can Do For You”; “The
AIAC Rules, Your Partner Throughout the Pro-
ceedings” — a session on sing the AIAC Rules
to manage the costs of arbitration proceedings;
“The Dawn of the Digital Era of ADR” — a dis-
cussion of the trends of digitisation and artificial
intelligence and their applicability to dispute
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resolution. The final day marked the 2018 CI-
PAA Conference and the release of the AIAC’s
2018 CIPAA Report titled “Sharing Solutions”.
The three days saw over 90 speakers and 250 par-
ticipants attend the event.

On 6th May 2018, the AIAC launched the
Asian Institute of Alternative Dispute Resolu-
tion (“AiADR”) at the AIAC’s 40th Anniversary
Gala Dinner. The launch was officiated by H.E
Prof. Dr. Kennedy Gastorn, Secretary-General
of the Asian-African Legal Consultative Organi-
zation (“AALCO”). The AiADR is the first not-
for-profit member-based Asian centre for ADR.
I am still the President of the Institute. The
AiADR is the first not-for-profit member-based
Asian centre for ADR. Its motto is “Providing
excellence in ADR” and the AIADR will provide
affordable and education in the field of ADR —
from Malaysia to the rest of Asia and other parts
of the world.One of the factors typically over-
looked regarding global ADR development is the
limited spending capacity of professionals from
less developed countries, both young and expe-
rienced, on education. This hinders not only
the wider participation in ADR development,
but also precludes this particular demographic
from gaining the qualifications and experience
they deserve. I decided to set up AIADR which
will become the bridge that crosses jurisdictional
boundaries, particularly across Belt Road re-
gions. The ATADR is planning to offer a series
of affordable online courses in various fields of
alternative dispute resolution and allow every-
one interested in alternative dispute resolution
to join as a member at a highly competitive rate
— all while offering its programmes at global
standards.

Between 21st and 22nd July 2018, the AIAC
hosted the “The Asian-African Legal Consul-
tative Organisation (the AALCO) Annual Ar-
bitration Forum 2018”. This forum coincides
with the 40th year anniversary of the AIAC. The
AALCO Annual Arbitration Forum is the first
event of its kind that brought together all five Ar-
bitration Centres established under the auspices
of AALCO: the Asian International Arbitration
Centre (the AIAC), the Cairo Regional Centre



for International Commercial Arbitration (the
CRCICA), the Lagos Regional Centre for Inter-
national Commercial Arbitration (the LRCS-
CA), the Tehran Regional Arbitration Centre
(the TRAC) and the Nairobi Centre for Interna-
tional Arbitration (the NCIA).

The theme was Connecting Asia and Afri-
ca, Connecting Investment and ADR: Opportu-
nities and Challenges. In light of the rapid de-
velopment of foreign investment and alternative
dispute resolution in emerging markets such as
Asia and Africa, the AALCO Annual Arbitration
Forum could not have been more timely. The
event explored salient topics, among others: the
role of AALCO Arbitration Centres in facilitat-
ing investment and promoting the use of ADR,
investment opportunities, the Belt and Road
Initiative, and developments in the field of ADR
in Asia and Africa.

Gracing the occasion was AALCO Secre-
tary-General HE Dr. Prof. Kennedy Gastorn;
the Honourable Chief Justice of India Dipak
Misra; the Honourable Professor Palamagam-
ba John Aidan Mwaluko Kabudi, Minister of
Constitution and Legal Affairs of Tanzania; YB
Datuk Liew Vui Keong, Minister in the Prime
Minister’s Department (Law) of Malaysia; Pro-
fessor Dato” Dr. Rahmat Mohamad, Eminent
Persons Group of AALCO; Court of Appeal
Judge of Malaysia, YA Datuk Nallini Pathmana-
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than; and Chief Justice of Zambia, Irene Chirwa
Mambilima. The event garnered active partici-
pation from stakeholders in Asia and Africa. The
Speakers of this event were mainly practitioners
and academics based in Asia and Africa with ex-
pertise in ADR mechanisms and investment law.
Close to 300 participants attended this event.

The centre held its third AIAC Certificate
in Sports Arbitration course in September 2018.
AIAC also dedicated the whole month of Sep-
tember, hosting Sports Law related events that
included a documentary on, “The War on Dop-
ing”, “The Great Sports Debate” featuring CAS
arbitrators and “AIAC’s International Sports
Law Conference”. The AIAC was named as the
dispute resolution body for sporting disputes at
the 2017 South East Asian Games and is cur-
rently spearheading efforts to establish the first
Asian Sports Tribunal.

As in 2017, 2018 saw the AIAC engaging
with local and international students in an at-
tempt to disseminate information pertaining
to ADR and to ensure that the future practi-
tioners are exposed to ADR from the time they
are in law school. In accordance with its MoUs
with the University of Malaya and many other
universities, the AIAC has offered many intern-
ships for local aspiring talents in 2018. Between
March 2017 and May 2018, the AIAC YPG con-
ducted more than 70 successful events, including
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two impressive pre-moots for the Willem C. Vis
International Commercial Arbitration Moot.
As of July 2018, the AIAC YPG has over 1,000
members both locally and internationally and it
continues to grow from strength to strength.

Since March 2018, all newly registered
cases have been managed electronically through
the ATAC’s Case Management System. From
July 2018, the AIAC’s Case Management Sys-
tem will have the capability of sending and re-
ceiving emails. It was part of the AIAC’s process
improvements, which among others includes the
digitisation of all incoming and outgoing docu-
ments relating to all adjudication proceedings
registered at the AIAC and thus, ultimately, es-
tablish a “paperless” record system.

Arbitration is generally considered to be an
efficient and cost-effective method of dispute
resolution. In recent years, however, arbitration
has faced criticism for being too costly: hourly
rates for top-notch lawyers may exceed USD
1,000, interpreter fees are exorbitant and the
costs for seminar rooms in hotels transformed
into hearing and break-out rooms can easily
reach USD 50,000 for one hearing alone. Many
arbitral institutions have addressed these con-
cerns by providing their own facilities for hear-
ings. The better equipped they are, however,
entails a greater cost to be borne by the Parties;
this often negates the difference between arbitral
institution’s own hearing rooms and that of lux-
ury hotels offering similar services.

The old adage that quality comes at a
(high) price does not hold true. One of my first
projects in 2010 was to create a state of art hear-
ing facilities. We moved from out old premises
to Bangunan Sulaiman towards the end of 2014.
It houses ATAC and has the following facilities:

+ Extra Large Hearing Room with Court

Recording & Transcription System
(CRT)

*  World-Class Hearing Rooms

+ 2 Extra Large Hearing Rooms (Seating

capacity: 50 pax)

* 3 Large Hearing Rooms (Seating ca-

pacity: 22 pax)* (1 large hearing room
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with Court Recording Transcription
(CRT))

* 10 Medium Hearing Rooms (Seating
capacity: 14 pax)* (1 medium room
with CRT)

* 6 Small Hearing Rooms (Seating ca-
pacity: 10 pax)

» 3 Extra Small Hearing Rooms (Seating
capacity: 6 pax)

* 12 Breakout Rooms

» 2 Discussion Rooms

* Auditorium (Seating capacity: 182 pax)

*  Pre-Function Room

»  Seminar Room (Classroom seating: 50
pax; Theatre seating: 80 pax)

* Garden Pavillion

*  One Stop Business Centre

* Arbitrators’ Lounge

* Private Dining Room

* Outdoor Dining Area

* Ample Covered Car Park Spaces

» Specialised Alternative Dispute Reso-
lution (ADR) and Construction Law
Library (Open to the public)

» Ultra-modern Video Conferencing
Equipment

It offers state of the art hearing centres at
only a fraction of the costs of other arbitral insti-
tutions (or compared to hotel seminar rooms),
as was shown in a survey by the Global Arbitra-
tion Review. It is the most affordable hearing
facilities among arbitral institutions. Global Ar-
bitration Review Guide to Regional Arbitration
(Volume 6/2018) had also stated that “Bangunan
Sulaiman has potential to be the best [arbitra-
tion hearing centre] outside the Peace Palace.”

The extra-large, large and medium-sized
hearing rooms with court recording transcrip-
tion software that enables live recording and
transcription of video conferences for merely
USD 398.00 for medium sized hearing rooms
and USD 455.00 for large hearing rooms per
day. In contrast to many other hearing centres,
AITAC has a well-equipped library with a broad
array of authorities in arbitration and construc-
tion law in particular, as well as free access to all
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prevalent online law databases, such as Kluwer
Arbitration, Lexis Nexis, etc. There are no “hid-
den costs” when one conducts a hearing at the
Bangunan Sulaiman. Should there be a need for
IT technicians and video-conferencing special-
ists, it will be provided free of charge.

Another attraction of the AIAC and Ba-
ngunan Sulaiman lies in its strategic location.
Malaysia is at the heart of South-East Asia, with
numerous other countries in the region such as
Bangladesh, Brunei, Cambodia, Hong Kong,
India, Indonesia, Laos, the Maldives, Myanmar,
Nepal, the Philippines, Singapore, Sri Lanka,
Taiwan, Thailand and Vietnam, being just four
hours or less away by flight. The Kuala Lumpur
International Airport is less than an hour away
and the KLIA Express train connecting Kuala
Lumpur and the Kuala Lumpur International
Airport is in walking distance from the AIAC.

Booking a hotel for the full duration of a
hearing can often be difficult due to the plethora
of related issues such as expenses and availability,
as noted in the above-mentioned Global Arbi-
tration Review Survey. This is not the case at the
AIAC: T arranged a partnership with The Ma-

87%
O of ADR cases received

were registered compared to 78% in 2016.

CASE STATS

Total of

RM1,376,911,184.43

disputed claimed amount for adjudication.

NN
RM1,936,583.96

in average claimed - -
per matter for adjudication.

Increase of 609%0 in adjudication cases registered compared to 2016.

Total of
appointments carried out by
I
the KLRCA for all disputes.

30

Total Cases
20

Registered

Adjudication

jestic Hotel Kuala Lumpur, located just across
the street from the Centre, allows participants of
hearings to book rooms in the five-star Malay-
sian heritage hotel at the Centre’s corporate rate
of only roughly USD100 per night.

Comparing the price of AIAC’s facilities
with that of other institutions, as well as fac-
toring in the cost of having a central location,
state of the art rooms, quality transcription/IT
services as well as affordable rates at a five-star
hotel, I had calculated that participants can
easily save up to USD5,000 or more per day
when conducting an oral hearing at the AIAC.
The AIAC’s Bangunan Sulaiman is one of the
highest quality arbitration centres in the region,
without sacrificing cost-effectiveness.

I worked tenaciously towards the contin-
ued development of domain name dispute reso-
lution both regionally and globally, by providing
for an alternative hearing avenue to the World
Intellectual Property Organisation (WIPO).

Currently, the AIAC represents the Asian
Domain Name Dispute Resolution Centre by
acting as its Kuala Lumpur Office. Under that
umbrella, and as the exclusive dispute resolution
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service provider for .my disputes, I developed a
handbook that will simplify the time efficient
procedures of matters administered under both
the ADNDRC and MYNIC procedures. This
handbook was distributed to law firms, legal
practitioners (not limited to intellectual prop-
erty practitioners), and lay persons to dissemi-
nate information about domain names and the
resolution of disputes over domain names by the
AIAC.

As part of the AIAC’s drive to expand its
administrative practice in domain name dispute
resolution, the AIAC has ventured into the Sin-
gaporean market by identifying select law firms
and other stakeholders to market its products
and services. A similar exercise is also being car-
ried out with selected Malaysian law firms.

The AIAC had also submitted an applica-
tion to the Internet Corporation for Assigned
Names and Numbers (ICANN) to be an inde-
pendent dispute resolution service provider and
is currently waiting for ICANN’s feedback.

PANELLISTS
STATS

N4

Domestic

831 | 40%

(Last Year 36.30%)

International

1,238 | 60%

(Last Year 63.70%)

24

Adjudicators
77

Number of panellists. KLRCA Annual Report 2017
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The AIAC was also accepted as the exclu-
sive domain name dispute resolution provider
for .bn disputes.

To raise awareness of its domain name
dispute resolution services, I arranged various
endeavours. Select AIAC staff have attend-
ed conferences in Seoul and Kuala Lumpur
to showcase the AIAC’s structured administra-
tive process of settling domain name disputes.
Additionally, the ATAC has organised evening
talks and workshops on domain name dispute
resolution events to train its stakeholders. This
included a half-day introductory workshop on
the UDRP Rules in Manila (Philippines) in July
2018 attended by an array of international pro-
fessionals working or interested in domain name
dispute resolution.

Malaysia has the potential to gain the max-
imum benefit from Asia’s traction as the future
playground for sporting events and dispute reso-
lution. Strategically located in the heart of Asia
and tapping from the Court of Arbitration for
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Sport’s (CAS) recognition of the Centre as its
only official Alternative Hearing Centre in Asia,
Malaysia is set to become the go-to place for
sports dispute resolution. I proactively promot-
ed capacity building in this niche area of the
law. This has been achieved by organising three
editions of the AIAC’s Certificate Programme
in Sports Arbitration and creating a pioneering
batch of specialised sports dispute resolution ex-
perts. I worked closely with the Olympic Coun-
cil of Malaysia (OCM). Develop a mechanism
for the resolution of sporting disputes in Asia
through arbitration. The proposed dispute res-
olution model is based on the CAS. AIAC was
the independent ad-hoc body for the adjudica-
tion of disputes during the 29th Southeast Asian
Games 2017.

The Sports Law Association of Malay-
sia (SLAM) was established as a professional
body to inspire leadership, reform and interest
in sports law. I was its first President and created
a knowledge-sharing platform for communica-
tion amongst sports lawyers and other stake-
holders to achieve best practices amongst prac-
titioners and share experiences with newcomers.
It was intended to be a unifying platform for
the interaction between sports and the law, ex-
tending beyond dispute resolution. With the
impending formation of the Malaysian Sports
Tribunal, SLAM will strive to bring together the
ministry and sporting associations alike to deal
with the intricacies of arbitration in sports whilst
promoting the resolution of sporting disputes.
This will range from conflicts involving jus ludo-
rum (law of games) to that of commercial sport-
ing disputes. Until recently, SLAM was located
in Bangunan Sulaiman.

The AIAC is a longstanding partner of the
International Centre for Settlement of Invest-
ment Disputes (ICSID). ICSID is the world’s
leading institution devoted to international in-
vestment dispute settlement. It has extensive
experience in this field, having administered
the majority of all international investment cas-
es. States have agreed on ICSID as a forum for
investor-State dispute settlement in most inter-
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national investment treaties and in numerous
investment laws and contracts.

Cognisant of the importance of dispute
settlement under bilateral and multilateral in-
vestment treaties, the AIAC signed its first col-
laboration agreement with ICSID in 1979. The
two institutions decided to further strengthen
their collaboration by signing a new agreement
in 2014 (“2014 agreement”). In addition to fos-
tering cooperation between the AIAC and IC-
SID, the 2014 agreement provides, inter alia,
that the AIAC can be used as an alternative
hearing venue for ICSID cases and participate
in the administration of case, should the parties
to proceedings conducted under the auspices of
ICSID desire to conduct proceedings at the seat
of the ATAC.

In addition to their numerous bilateral
and multilateral arrangements, certain Asian
States played a major role in the negotiation
of the Comprehensive Investment Agreement
that was signed by the members of the Associa-
tion of Southeast Asian Nations in 2009 (“2009
ASEAN Agreement”). The objective of the
2009 ASEAN Agreement is to further intensify
the economic cooperation between and among
the ASEAN Members States. The agreement’s
provisions on investment protection are in line
with those included in the bilateral and multilat-
eral investment treaties signed by Asian States.
These include the assurances of national treat-
ment, most-favoured-nation treatment, fair and
equitable treatment, full protection and security,
provision in respect of expropriation and com-
pensation, and dispute settlement provisions.
Section B of the said agreement provides for the
resolution of investment disputes between an in-
vestor and a member State. In particular, article
33 of the same section allows for such disputes
to be referred, inter alia, to the AIAC.

Should parties to a dispute decide to re-
solve their investment disputes by referring the
case to an ad hoc tribunal under the rules de-
veloped by United Nations Commission on In-
ternational Trade Law (“UNCITRAL Rules”),
the AIAC has the experience to administer such
a case. The AIAC Arbitration Rules draws ex-
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tensively on the UNCITRAL Rules by including
the UNCITRAL text in its entirety.

The AIAC, being an independent interna-
tional body established under the auspices of the
Asian African Legal Consultative Organisation
(AALCO), is able to cover all needs of the par-
ties involved in investor-State arbitrations. The
Centre held its first International Investment
Conference at the Bangunan Sulaiman in the
first quarter of 2016.

ATAC successfully registered with the In-
ternational Malaysian Society of Maritime Law
(IMSML) on 29th October 2015. The IMSML
launched in April 2016 to address a perceived
need within Malaysia for a forum that would
promote dispute resolution and information dis-
semination in the maritime law industry.

IMSML is a platform that brings togeth-
er various stakeholders in the Maritime indus-
try within Malaysia and the region, and is open
to all sectors of the industry including lawyers,
in-house counsels, corporate representatives,
and arbitration practitioners.

Ever since its launch, the IMSML has been
proactive in organising seminars conducted by
maritime law experts, whilst marketing Malaysia
as a hub for resolving maritime disputes.

A milestone for the IMSML was the cre-
ation of the “Certificate Course as an Introduc-
tion to Maritime Law” in collaboration with the
AIAC. This dynamic three day course provided
attendees with an informative introductory in-
sight into the principles and practice of mari-
time law. Due its success, the IMSML and the
AIAC have collaborated to once again offer this
course between 24th July and 26th July 2018.

The AIAC was collaborating with the
Companies Commission of Malaysia to create
a dispute resolution system for Intra-Compa-
nies Dispute. The AIAC is also in the process
of creating and conducting a training program
in association with the Companies Commission
for Directors and other officials on the theme of
“Corporate Dispute Resolution Policy for Com-
panies.” This training program was to be con-
ducted in mid-2016.

| Arbitration.ru

When the mandatory adjudication was introduced
in Malaysia? Can you explain the mechanism of it?

Adjudication is a rights-based dispute resolution
mechanism with a strict time line to resolve pay-
ment disputes in the construction industry. With
the naming of the AIAC as the adjudication au-
thority by virtue of Part V of the Construction
Industry Payment & Adjudication Act 2012
(“the CIPAA”), the centre has a key role to play
in its capacity as the default appointing and ad-
ministrative authority under the CIPAA.

In line with the coming into force of the
CIPAA on 15th April 2014, the AIAC has come
up with the AIAC Adjudication Rules & Proce-
dure to supplement the CIPAA and to enable the
centre to provide administrative support for the
efficient conduct of adjudication proceedings.

The AIAC Adjudication Rules & Proce-
dure also assist both adjudicators and parties
in understanding the adjudication process.

Pursuant to the provisions of CIPAA and
the ATAC Adjudication Rules & Procedure, the
AIAC carries out the following responsibilities,
inter alia:

« Setting the competency standard and
criteria of an adjudicator. This is done
by providing the relevant training
courses to parties who are interested
in becoming certified adjudicators.

»  Certifying qualified adjudicators and
listing them on the AIAC’s panel of ad-
judicators.

*  Determining the standard default terms
of appointment of an adjudicator and
the fees for the adjudicator’s services.
The AIAC Adjudication Rules & Pro-
cedure sets out the Standard Terms of
Appointment and incorporates a Rec-
ommended Fee Schedule which can
be adopted by the parties when nego-
tiating the terms of the appointed ad-
judicator.

* Providing administrative support for
the conduct of adjudication proceed-
ings under the CIPAA. The AIAC ad-
ministers all adjudication cases accord-



29

DIVERSITY OF
PANELLISTS

Arbitrators

Adjudicators

Adjudicalors

countries

Diversity of panellists. KLRCA Annual Report 2017

ing to the AIAC Adjudication Rules &
Procedure.

* Undertaking any other duties and
functions as may be required for the
efficient conduct of adjudication under
the CIPAA.

* Making recommendations to the Min-
ister on any application for exemp-
tions. The application for exemption
must comply with the procedure set
out in Part B of the AIAC Adjudication
Rules & Procedure.

+ The AIAC maintains a copy of each
and every adjudication decision deliv-
ered to it pursuant to Section 12 of the
CIPAA and Rule 10 of the AIAC Adju-
dication Rules & Procedure.

In May 2018, I released the AIAC CI-
PAA Report 2018 titled “Sharing Solutions”.
Through this report, the AIAC disseminated its
administrative observations and statistical anal-
ysis of the overall changes and emerging trends
in the construction industry. Notable statistics
for the 2018 fiscal year (from 16 April 2017 to 15
April 2018) are as follows:

Specialisations

- Administrative Law/Public Law
- Agency/D ps/Distrib g
- Automotive/Mechanical

Design/Quantity Surveying
- Defamation (Libel/Slander)
- Employment/industrial Relations

- Health & Safety/Phar

- Insurances/Reinsurances

= | Proper
- Investment/Commodities/Treaty
- Maritime il harter
Of Lading/Shipbuilding)
- Media &
- Personal Injuries/Negligence
- Real Estate (Land/Properties/Tenancy/Conveyancing)
- Sciences & logy/G It
i of G & ing &

Marketing
-Sports

-Torts.

- Trust/ Anti-Trust

Caseload — with 779 new cases re-
ceived during the 2018 fiscal year, the
AIAC saw an increase of around 39%
in the number of adjudication cases.
At this rate, the total number of cases
is anticipated to reach 882 in the 2019
fiscal year.

Number of adjudicators — the AIAC
has empanelled 466 new adjudicators
as at the end of the 2018 fiscal year. The
AIAC also regularly conducts its Ad-
judication Certification Programme,
which resulted in an approximate 25%
increase in the number of Malaysian
adjudicators empanelled.

Efficiency (duration of the proceed-
ings) — it is generally accepted that an
increase in caseload will inevitably re-
sult in a decrease in efficiency. Howev-
er, 48.83% of all adjudication cases ad-
ministered by the AIAC were resolved
in approximately 5 months. Addition-
ally, 97.83% of adjudicators delivered
their decisions within the time limit set
forth in Section 12(2) of the CIPAA.
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I expect with the implementation of the
online case management system, there should
be greater administrative efficiencies in the con-
duct of adjudication proceedings during the
2019 fiscal year.

With the advent of the Construction Indus-
try Payment & Adjudication Act 2012 [CIPAA
2012], a new profession of Adjudicators has
emerged. I set up and was the first president of
the Malaysian Society of Adjudicators (MSA).
The idea was to have a professional body to pro-
mote ethical & professional standards of service
& conduct of adjudicators in Malaysia.

The Society is also set up to promote res-
olution of construction disputes by means of
adjudication. It was formed for the Malay-
sian Construction Industry to benefit from the
wealth of experience of the adjudicators associ-
ated with the introduction of CIPAA 2012. The
Society’s purpose is to encourage and develop
adjudication as a method of resolving construc-
tion disputes (without denouncing other dispute
resolution methods, such as arbitration, me-
diation and conciliation) and also to provide a
communication channel for which adjudication
practices may be discussed among professionals.
The Society publishes newsletters and other in-
formation materials as means of promoting the
study of the law and practice relating to adjudi-
cation. Its membership is open to persons whose
work, business and/or services are related to the
area of law and/or practice relating to adjudica-
tion.

We know that under 1981 Agreement between
the Government of Malaysia and the AALCO

the Malaysian Government agreed to establish

a regional centre of commercial arbitration in
Kuala Lumpur and to provide the facilities for the
establishment and functioning if such a center.
At that time it was agreed that in addition to the
Director and 3 members of the professional staff,
the center would also have 7 junior staff mem-
bers, including typists, “office boys”, a driver and a
gardener and all these costs were covered by the
Government of Malaysia. However, the number
of support staff has grown significantly since that

20 | Arbitration.ru

time. To which extend the AIAC is relying on own
funding, and which portion of the budget is cov-
ered by AALCO and the Malaysian Government?

Yes, our success had fuelled our growth. Last
year, we (AIAC) generated about income to cov-
er 40% of our expenditure from case adminis-
tration, room bookings, courses and events,
management of our fixed deposits, etc. The
Malaysian Government provides a yearly grant
which varies based on our proposed activities
and initiatives approved by the Malaysian Cab-
inet once every three years. The Centre works
within the grant and its own generated income.
Once the grant comes in, it is mixed with the
Centre’s own funds. Therefore, the funds are
outside the reach of the Malaysian Government
and under the supervision of AALCO.

As the Malaysian state was funding the KLRCA for
many years, | would assume that there was a pro-
cedure in place, by which the KLRCA presented its
planned budget to the Government for approval
and reported about the spending, is it correct? Or
how the procedure looked like?
Unlike Malaysian Government departments,
KLRCA/AIAC gets an annual grant, not an an-
nual allocation based on approval by the Cabinet
(Council of Ministers) once in three years. By
convention, the Attorney General is Chairman
of the Centre’s Advisory Board. The earlier At-
torney Generals were quite hands on. Our once
in 3 years budget application will be scrutinised
and approved by him. The grant submission pre-
pared on a spread sheet initiative as extracted
from our externally audited accounts and pro-
jections supported with an explanation of the
activities. It is then presented to the Minister’s
office. The Minister’s officers will go through it
to confirm that it is in order. The Minister will
also direct the relevant department to prepare
the Cabinet paper based on the Host Country
Agreement. The Minister will present and get
approval from the Cabinet. Every year the Cen-
tre will submit externally audited accounts with
a report of its activities to AALCO and the Gov-
ernment of Malaysia.



We understand that you were accused for crimi-
nal breach of trust (CBT) relating to properties in
three transactions; RM89,700; RM621,172.50;
and RM300,495. What particular is incriminated
to you?

I am accused of criminal breach of trust (CBT)
relating to the buying of my Law, Practice and
Procedure Book based on those three transac-
tions. The three charges relate to the purchase of
the said books.

We understand that one of the charges is that
KLRCA purchased for further free distribution a
number of books “The Law and Practice of Ar-
bitration”, which you authored and which was
published in 2016. Was this purchase envisaged
by the KLRCA budget for the relevant year? Was
the audited report for this year presented to the
Government and approved by the Government?
The purchase was done as part of KLRCA/ATAC
promotion strategy. Both AALCO and the then
Attorney General as Chairman of the KLRCA
Advisory Board were aware and approved the
promotion strategy and budget which included
the purchase and distribution of the books relat-
ed to Malaysian arbitration and the Centre. The
reason for choosing my book as it was the main/
serious authority which discussed Malaysian law
and KLRCA had become an authority much be-
fore all this. The book also benefited KLRCA/
AIAC in bringing up its brand and name around
the world. The audited accounts presented to the
Government recorded the purchase of books
under the relevant heads.

Did you personally benefit from this transaction

(purchase of your book)?
I did not financially benefit from the purchase
of the books because payment for the books
were made to the publisher. I have waived my
entitlement to royalties and even obtained an
author’s discount for the transactions. The al-
legation is that I personally benefited from the
purchase of the books suggesting that the books
have no intrinsic value. AALCO disagrees and
has taken the view that the purchase of my book
on arbitration from a Malaysian perspective is a
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valuable contribution both to Malaysia and in-
ternationally especially given its recognition as a
sound authority on the subject.

I have some difficulty of understanding
what is the nature of this personal benefit and
how to measure it. Such benefit must be concrete
and not abstract such as a potential increase of
my reputation as an arbitration specialist. I be-
lieve it is not really the case as I was already well
known in the world of arbitration before I be-
came Director of KLRCA and the Centre then
was insignificant. When I first started on the job,
I was the brand and the Centre benefited from
it. It is difficult to say when the Centre become
detached from my branding. The reason why the
Centre has become known is the hard work that
was done holistically starting from 2010 when I
became Director. The various books that I had
written while in the Centre, facilitated the pro-
cess.

Your arrest was trigged by Malaysian Anti-Cor-
ruption Commission (MACC) investigation based
on anonymous letter, in which it was alleged that
you used public funds to influence ministers to
get your term extended. Does MACC still pursue
these charges? What is the basis for these allega-
tions?
Yes, my arrest was trigged by Malaysian An-
ti-Corruption Commission (MACC) investiga-
tion based on anonymous letter in that I used
public funds to influence ministers to get my
term extended. I have identified the persons in-
volved writing of the letter which included my
former PA and ex-staff of KLRCA who were
encouraged and assisted by some detractors in-
volved in the takeover. MACC has not pursued
these charges. I am not sure what is the basis for
these allegations. I have explained in my affida-
vits why it is wrong and that the anonymous let-
ter is baseless and totally false. Perhaps, the rap-
id success and speed of change in the Centre and
my longevity as Director maybe have been con-
strued by some that that I must be doing some-
thing extraordinary. Also, it is a way of ensuring
that I was removed. The strategy succeeded.
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As you, of course, know, many arbitration centers
in order to promote them to international arbitra-
tion community, fund various activities, including
organizing conferences (which could be attended
free of charge), distributing hard copies of their
rules, various guidelines, and even producing and
broadcasting films promoting these institutions.
Thus, buying for later free distribution books with
the aim to promote arbitration in KL does not
strike as something unusual for arbitration insti-
tution. Is there is a story behind the scene which
was a real reason for all these unfortunate events?

You are correct to observe that many arbitration
centres in order to promote them to internation-
al arbitration community, fund various activi-
ties, including organizing conferences (which
could be attended free of charge), distributing

=9l ABA Section of
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hard copies of their rules, various guidelines,
and even producing and broadcasting films pro-
moting these institutions. Thus, buying for later
free distribution books with the aim to promote
arbitration in KL does not strike as something
unusual for arbitration institution. I believe the
real story is based on the simple fact that success
bears envy and jealousy. Also, once something is
set up and functioning well, the lazy and power-
ful will want to take over and enjoy the fruits. It
happens in every society and age. The only prob-
lem that those who do that have very little regard
to the consequences of their action and oblivious
to the damage caused to individuals, institution
and country. I only pray that now they have tak-
en over, they maintain the momentum and don’t
let the Centre drift back what it was before 2010.
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INTRODUCTION

he importance of the history and origin of arbitration cannot

be overstated. Pearl S Buck has stated that “[i]f you want to under-

stand today, you have to search yesterday”. An examination of the

background presents a platform for understanding the prevalence
of certain practices in present-day Malaysia as compared to the position
globally.

Similar to the ancient use of the mediation process in China and the
panchayat system of village justice in India, the customary method of dis-
pute resolution in Malaysia is associated with adat. It represents an archaic
system of dispute resolution practised as customary rites.

The Shariah in Malaya dealt with personal and family law in Malaya
and the coastal areas of Borneo. During the fifteenth century, it evolved into
Islamic dispute resolution practices like shafa’a and tahkshim. This form of
a peremptory type of arbitration used for dispute resolution was part of the
long- standing arrangement of resolution of differences in the community.!

The Quran, Sunnah (the sayings and practices of Prophet Muham-
mad), [jma’ (consensus among recognised religious authorities) and Qiyas
(inference by precedent) combine to form the Shariah. The Shariah pro-
vides a foundation of principles that apply to arbitration as well. Perempto-
ry-like prescription for arbitration can be derived from the Quran and Pro-
phetic traditions.

For example, in the following Quranic verse, arbitration was prescribed
as the primary method to resolve a marital dispute:

If you fear a breach between them twain (husband and wife), appoint
(two) arbitrators, one from his family and the other from her (family);
if they both wish for peace, Allah will cause their reconciliation. Indeed,
Allah is ever All-Knower, Well- Acquainted with all things. (Surah al-
Nisa’ (4):35).?

Arbitration in Islamic Law is limited essentially to property and per-
sonal matters where private rights are involved. Parties to a dispute relating
to property can go for arbitration. The arbitration agreement has to be ful-
filled as a matter of principle. Arbitration clauses are valid as they are nec-
essary for the efficacy of the contract and are beneficial to both the parties.

In Malaya, the origin of the common law legal framework for arbitra-
tion as enacted by the dominant colonial power started with the Arbitra-

!'See Abdul Hamid El-Ahdab, Arbitration with the Arab Countries, 2nd edn (Kluwer
Law International, 1999).

2 Dato Syed Ahmad Idid and Umar A Oseni, “Appointing a Non-Muslim Arbitrator in
Tahkim Proceedings: Polemics, Perceptions and Possibilities” [2014] 5 MLJ xvi.
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tion Ordinance XIII 1809 in the British- controlled
Straits Settlement of Penang, Malacca and Singa-
pore. Thereafter, all states of the Federation of Ma-
laya adopted the Arbitration Ordinance 1950. This
was subsequently replaced by the AA 1952 and later
the AA 2005 followed by subsequent amendments
in 2011 and 2018.

While arbitration is reflective of the develop-
ments in dispute resolution in Malaysia, the growth
of other areas of ADR cannot be overlooked. They
are indeed equally important. With the world of com-
merce rapidly innovating at a fast pace, dispute reso-
lution has also had to evolve from dispute avoidance,
dispute prevention, dispute management and finally
when all fails into dispute resolution.

When arbitration is considered as conventional
and rigid, there have been attempts to seek alterna-
tives to it. Normally such ADR methods like medi-
ation, conciliation and adjudication preceding ar-
bitration are used as part of a multi-tiered dispute
resolution regime. Such regimes were either set up by
way of legislation or through institutional structures.

Even though in the international domain frame-
works for domestic legislation are provided by inter-
national texts such as the UNCITRAL Model Law
on International Commercial Conciliation (2002),
this has not been necessarily the case in Malaysia. For
example, the Mediation Act 2012 is a mere facilita-
tive legislation without any bite.

Most commercial disputes often resort either
to court or to arbitration. Other forms of ADR are
gaining popularity. Although the AIAC is the leading
arbitral body and ADR provider in Malaysia, it oper-
ates in a competitive environment where arbitrations,
both domestic and international, and other niche
forms of ADR, are also administered by other associ-
ations and professional bodies.

They include the Malaysian Institute of Archi-
tects (“PAM”), the Institution of Engineers Malay-
sia (“IEM?”), the Institution of Surveyors Malaysia,
the Malaysian International Chamber of Commerce,
and the Kuala Lumpur and Selangor Chinese Cham-
bers of Commerce, as well as commodity associations

like the Malaysia Rubber Board and the Palm Oil Re-
finers Association of Malaysia (“PORAM?”).

With the rise in transactions in the capital mar-
kets, the Security Industry Dispute Resolution Cen-
tre (“SIDREC”) was constituted to cater to the needs
of disputes related to unit trusts, derivatives and other
capital market products. Presently, all capital market
intermediaries, which are corporations holding li-
cences under the Capital Markets and Services Act
2007 to deal in securities and futures and engage
in fund management, are members of SIDREC.
SIDREC offers an evaluative dispute resolution
mechanism. It is efficient and effective, based on the
principles of fairness and reasonableness.

Another prominent ADR provider in Malaysia
is the Financial Mediation Bureau (“FMB”), which
was set up under an initiative taken by Bank Negara
Malaysia to resolve disputes between financial service
providers and their customers. The FMB’s jurisdic-
tion is limited to conventional and Islamic banking
products and services, as well as insurance and takaful
products and services.

Islamic finance, as an alternative to conven-
tional banking, is a growing financial industry, with a
unique set of commercial challenges and issues. The
different basis and nature of Islamic finance mean
that there are far fewer legal experts and judges with
the requisite training and knowledge than in conven-
tional finance.

The AIAC emerged as the first institution to con-
stitute “i-Arbitration Rules” to balance the principles
of Islamic finance with arbitration. The AIAC’s i-Ar-
bitration Rules 2018 are Shariah-compliant and pro-
vide for, amongst other provisions, the power for the
arbitral tribunal to seek reference from the Shariah
Advisory Council or a Shariah Expert.?

The rise of sports in Malaysia has seen the emer-
gence of multiple professional and amateur associ-
ations being formed to advocate and uphold the in-
terests and well-being of their respective fields. The
Sports Law Association of Malaysia which has no re-
strictions on foreign membership was formed to sup-
port the study and practice of sports law.

3 See AIAC i-Arbitration Rules 2018, r 11. The Shariah Advisory Council was established in May 1997 as a part of Bank
Negara Malaysia. The Central Bank of Malaysia Act 2009 (Act 701) stipulates the roles and functions of the Shariah Advisory

Council.
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While the Sports Development Act 1997 was
amended in 2018 to provide for a Sports Dispute
Committee, the AIAC had been providing sports ar-
bitration training with the attendant aim of encour-
aging the use of arbitration in sports-related disputes.
It has also proposed an Asian Sports Arbitration
Tribunal with its own arbitration rules and panel of
sports law trained arbitrators to provide sports dispute
resolution services.

Malaysia’s maritime sector has a well-defined set
of domestic and international maritime laws, regula-
tions, standards and practices. However, the increas-
ing complexity of the maritime sector has demanded
a system that has a good grasp of the law to enable
governments, industry players and other maritime
stakeholders to ensure their interests are protected
and not be overwhelmed by the vast and complex
ecosystem of the maritime sector.

The Malaysian maritime community welcomed
the establishment of the International Malaysian
Society of Maritime Law (“IMSML”) in 2015. The
idea of IMSML was mooted and promoted by AIAC,
which now provides the premises for the IMSML’s
secretariat. The eventual aim is to build capacity and
provide ADR services for maritime disputes.

Malaysia has introduced statutory adjudication
for payment disputes in the construction industry
in the form of the Construction Industry Payment
and Adjudication Act 2012 (“CIPAA”). It came into
force on April 15, 2014. It has been a runaway suc-
cess. The number of disputes being resolved under the
CIPAA has continued to increase year by year.

The CIPAA applies to all construction contracts
made in writing after June 22, 2012 including those
entered by the Government of Malaysia. The pro-
cedure applies to construction contracts, and adju-
dicators are appointed by the AIAC unless otherwise
chosen by the parties.

The adjudicator has 45 working days after the is-
sue of a response to an adjudication claim (or a reply)
in order to issue a written decision. The CIPAAhas
absorbed the most successful features of adjudication
and security of payment legislation that have been en-
acted around the world.

Mediations are conducted by the FMB, the Ma-
laysian Mediation Centre (“MMC”), the AIAC and
the Biro Bantuan Guaman (“BBG”). Not all types of
complaints can be referred to the FMB. Only claims
involving Islamic banking and financial matters not
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exceeding RM100,000, and insurance and takaful
product and services, can be referred.

The MMC offers a comprehensive range of
services including professional mediation services,
training in mediation, accreditation and mainte-
nance of panel mediators, and the provision of con-
sultancy services.

The BBG only provides mediation services for
civil and Shariah cases. The Mediation Act 2012
came into force on August 1, 2012, with the main
aim of promoting and facilitating the mediation of
disputes for settlement in a fair, speedy, and cost-ef-
fective manner.

The Mediation Act 2012 does not provide for
mandatory mediation. Parties can mediate concur-
rently with any civil court action or arbitration. The
judiciary has set up its own mediation centre to cater
for court-annexed mediation as set out in the Chief
Justice’s Practice Direction.

The AIAC, apart from arbitration, also provides
mediation services under the AIAC Mediation Rules
2018. The AIAC Mediation Rules 2018 is a set of
procedural rules covering all aspects of the mediation
process to help parties resolve their domestic or inter-
national disputes.

As part of its improved services, the AIAC has
produced the updated Arbitration Rules 2018 with the
name change from KLRCA. The Rules are modern
and up-to-date. It caters for most types of disputes
or differences including investor-State disputes. As a
result, it is one of the institutions in the region and
globally to model its rules after the IBA Rules for In-
vestor- State Mediation.

One of the more recent developments in ADR is
that of Domain Name Dispute Resolution. The Asian
Domain Name Dispute Resolution Centre (“ADN-
DRC”) is one of only four providers in the world, and
the first and only one located in Asia, to provide dis-
pute resolution services for generic top-level domain
names.

The ADNDRC (Kuala Lumpur office) is gov-
erned by the Uniform Domain Name Dispute Res-
olution Policy (“UDRP”) and the Uniform Domain
Name Dispute Resolution Policy Rules as well as the
ADNDRC Domain Name Dispute Supplemental
Rules adopted by the ADNDRC.

Only disputes over “.my” country code top-level
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domain name can be settled through domain name
dispute resolution proceedings in Malaysia. This is
because only “.my” country code top-level domain
names can be registered in Malaysia with the Malay-
sian Network Information Centre (“MYNIC”).

All domain name disputes are governed and
administered in accordance with MYNIC’s Do-
main Name Resolution Policy (“MYDRP”), Rules
of the MYDRP and the AIAC Supplemental Rules.
The Malaysian model of the UDRP is the Malaysian
Network Information Centre’s Domain Name Dis-
pute Resolution Policy succinctly known as MYDRP.
MYDRP was designed by MYNIC together with the
Rules of the MYDRP and the Supplemental Rules
for the ATAC.

THE DEVELOPMENT OF
ARBITRATION LEGISLATION

During the nineteenth century, the English
Common Law was introduced in what was then
called Malaya. It began in the Straits Settlements of
Penang, Malacca and Singapore and spread into the
Federated and Unfederated Malay States as English
colonial power expanded.

Likewise, the English Common Law followed
British privateers and commercial trading companies
that colonised the northern states of Borneo of Sar-
awak and Sabah. Later, the administrations of these
states were taken over by the British authorities.

The 1809 ordinance was replaced by the Arbitra-
tion Ordinance of 1890. Later in 1950, the Arbitration
Ordinance 1950 (No 12 of 1950), which was based on
the English Arbitration Act 1889 replaced the Arbi-
tration Ordinance of 1890 for all Malayan states. The
Arbitration Ordinance 1950 remained in force after
the Declaration of Independence in 1957.

Subsequently, the English Arbitration Act 1950
was adopted by British North Borneo (now known as
Sabah) in 1952 as its primary legislation on arbitra-
tion. The same was enacted as the Sarawak Ordinance
No 5 of 1952. North Borneo (now known as Sabah)
and Sarawak were incorporated into the Federation
of Malaysia on September 16, 1963. Thereafter, the
arbitration laws of Sabah and Sarawak became the
backbone of Malaysian arbitration legislation.



This is because, pursuant to the Revision of
Laws Act 1968, the Sarawak Ordinance No 5 of 1952
was extended to the rest of Malaysia and became the
Malaysian AA 1952. The AA 1952, like its English
precursor, was a model of clarity and simplicity. It was
the lex arbitri until 2005.

Unfortunately, such longevity in an era of re-
lentless economic change and growth revealed its
shortcomings. The AA 1952 failed to maintain its ear-
ly usefulness as promised by its simplicity and clarity.
By the early 2000s, the general view was the need for
reform.

The AA 1952 was decried as a product of a by-
gone era. Complaints arose regarding excessive court
supervision which was viewed as a negative interfer-
ence in the arbitral process (including in case man-
agement and the enforcement of the award). The net
result was that the interweaving of court processes
undermined the arbitral process.

In addition, the 1952 Act itself was deficient
in promoting party autonomy, not providing the ar-
bitral tribunal with sufficient powers to carry out its
functions effectively. It did not deal sufficiently with
interim measures. Its test for the challenge against the
arbitral tribunal was couched in terms of misconduct
of the arbitral tribunal itself or misconduct in con-
ducting the proceedings.

The notions of equality and due process were im-
plied but not explicitly laid out. The grounds to chal-
lenge the arbitral tribunal were not rooted in the no-
tions of justifiable doubts arising out of partiality or
the lack of independence. This had to be construct-
ed in the light of the availability of the UNCITRAL
Model Law recommended for enactment as an ad-
junct to the New York Convention.

Malaysia’s ratification of the New York Conven-
tion in 1985 constituted a milestone in that it became
a modern arbitral jurisdiction for the enforcement of
foreign arbitral awards. By then, the AA 1952 was an
archaic anomaly. This did not dampen the increas-
ing popularity of arbitration as arbitration agreements
were being inserted in standard form contracts do-
mestically and in international commercial matters
involving transnational arrangements.

In turn, this led to more court applications and
the resulting case law while generally, pro-arbitration
did regularly throw up decisions which exposed the

shortcomings of the AA 1952 for a modern economy.
In addition, there were two separate enforcement re-
gimes for domestic and international awards.

In 1978, the ATAC, then known as the Regional
Centre for Arbitration, Kuala Lumpur (“RCAKL”)
was established under the auspices of the Asian-Af-
rican Legal Consultative Organization (“AALCO”).
It was the first regional centre established by AAL-
CO in the Asia Pacific Region to provide institutional
support as a neutral and independent venue for the
conduct of domestic and international arbitration
proceedings.

RCAKL was also established pursuant to a host
country agreement with the Government of Malay-
sia. Being a non- profit, non-governmental and inde-
pendent international body, interestingly, it was also
the first arbitral centre in the world to adopt the UN-
CITRAL Arbitration Rules 1976.

At this point, it is pertinent to highlight that
there was a solitary amendment in 1980 to introduce
a new section 34 to the AA 1952, which created an
odd divide based on the choice of regime dictated
by the arbitration agreement (“1980 Amendment”).
Section 34(1) of the AA 1952 stated:

Notwithstanding anything contrary in this Act or
in any other written law but subject to subsection
(2) in so far as it relates to the enforcement of an
award, the provisions of this Act or other written
law shall not apply to any arbitration held under
the Convention on the Settlement of Investment
Disputes between States and Nationals of Other
States 1965 or under the United Nations Commis-
sion on International Trade Law Arbitration Rules
1976 and the Rules of the Regional Centre for Ar-
bitration.

The 1980 Amendment totally excluded the op-
eration of the AA 1952 and any written law for the
two categories of arbitrations named in the section.
All other institutional arbitrations, whether conduct-
ed under other institutional rules such as HKIAC,
SIAC, ICC, and LCIA or conducted ad hoc, re-
mained subject to the full supervisory jurisdiction of
the Malaysian courts under the AA 1952. In effect,
it re-emphasised the dichotomy between arbitrations
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conducted under the Centre and other types of arbi-
tration.

The purpose of the 1980 Amendment was clear-
ly to try to encourage the use of RCAKL by parties
who did not want the Malaysian courts to be involved
in any form in their arbitral process except for en-
forcement.* There was then no opportunity for any
party to invoke the court’s jurisdiction, thereby caus-
ing delay and escalation of costs. There was no issue
regarding interference by the court either in support
of or in supervising the arbitral process.

In effect, the statutory exclusion of the AA 1952
under section 34 was based on the choice of arbitra-
tion rules provided for in the arbitration agreement.
It did not require the parties to agree on the exclusion
specifically. It was not only the AA 1952 which was
not to apply but also “other written law”.

In practice, the court’s jurisdiction was totally
ousted. In turn, there emerged concerns on whether
Malaysian courts could play a supportive role in the
arbitral process which was the hallmark of modern
arbitral regimes. As it then stood, the courts could not
intervene nor assist.

The lacunae were highlighted by situations where
the arbitral tribunal did not always possess the powers
like the court to ensure the arbitral proceedings were
conducted properly and led to a fair and just award.
An example of this was the production of witnesses
by way of subpoena of the court in aid of arbitration.

This odd divide introduced by section 34 as per
the 1980 Amendment did not follow the normal and
logical divide between “domestic” and “internation-
al” arbitration, it followed the choice of regime in the
arbitration agreement.

The decision in Jati Erat Sdn Bhd v City Land
Sdn Bhd’ confirmed that the 1980 Amendment ap-
plied to any arbitration held under the then RCAKL
Rules regardless of whether the parties were local or
international (as compared to the earlier curiously
reasoned decision of Syarikat Yean Tat (M) Sdn Bhd
v Ahil Bina Pamong Sari Sdn Bhd® which seemed
to suggest otherwise).

The uncertainty coupled with the anomalous
dichotomy away from arbitral regimes in other devel-
oped jurisdictions set the stage for a wholesale reform
of the arbitral regime itself.

THE ARBITRATION
ACT 2005

On December 30, 2005, Parliament enacted the
AA 2005 (Act 646) which was based on the UNCI-
TRAL Model Law. The AA 2005 repealed and re-
placed the AA 1952. It also incorporated provisions
of the New York Convention relating to the recog-
nition and enforcement of international awards. The
AA 2005 came into force on March 15, 2006.

Thus, since March 15, 2006, all arbitral pro-
ceedings have been conducted under the AA 2005
which applies to all arbitrations commenced after
its commencement date, including matters relating
to the setting aside, recognition and enforcement of
awards.

The AA 2005 categorised arbitrations into two
types, namely international and domestic arbitra-
tions.

While the AA 2005 applies to both internation-
al and domestic arbitrations, Part III of the AA 2005
contains provisions that only apply to all domestic ar-
bitrations. The default position is that Part III does
not apply to international arbitrations. The parties
will have to by way of an agreement opt-in for Part
I1I to apply to international arbitrations. For domes-
tic arbitrations, the parties can nevertheless agree
expressly to opt out of Part III. This is regardless of
whichever arbitration rules are involved.

Despite the change in the law, the High Court
in Putrajaya Holdings Sdn Bhd v Digital Green
Sdn Bhd’ decided that parties may choose whether
to be governed by the previous enactment or the pre-
vailing enactment. Unfortunately, it can be said that
this is an example of the court’s intervention in arbi-

“See PG Lim, “Practice and Procedure under the Rules of the Kuala Lumpur Regional Centre for Arbitration” [1997] 2 MLJ

Dexiii,

5[2002] 1 CLJ 346.

5[1995] 2 AMR 2058; [1995] 5 MLJ 469.
7[2008] 3 AMR 177; [2008] 7 MLJ 757.
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tration proceedings that appears not to be supportive
of the AA 2005.

The facts show that the defendant in Putrajaya
Holdings had carried out some works for the plaintiff
company, and since the plaintiff defaulted in making
payment and owed a debt to the defendant, the de-
fendant commenced winding-up proceedings against
the plaintiff, to which the plaintiff objected. The de-
fendant then filed a defence and counterclaim.

There was an arbitration clause in the agree-
ment. The plaintiff sought to stay the court proceed-
ings, as it wanted to proceed to arbitration. Since the
arbitration was commenced in 2007, the plaintiff nat-
urally assumed that the AA 2005 would be the gov-
erning law. The defendant contended that the matter
should be governed by the AA 1952.

The issue before the court was which statute was
applicable. The salient issues to be considered were
as follows: If the AA 2005 was to apply, then the de-
fendant would not have been able to proceed with its
court proceedings, and the matter would have had
to go to arbitration. There was no provision under the
AA 2005 for the court to set aside the proceedings, or
to revoke the power of the arbitrator as provided for
in section 25 of the AA 1952.

Under the AA 2005, the court could only stay
proceedings if there was no arbitration agreement,
or if there was no dispute that could be arbitrated. It
appears that the High Court was dissatisfied with the
removal of section 25 of the AA 1952 from the AA
2005. The court explained:

The changes in the new 2005 Act is very substantial
as it oust [sic] the court’s jurisdiction to interfere
when the parties agree in writing to refer the dis-
pute to arbitration and there is no similar provision
to s 25(2) of the 1952 Act in the new 2005 Act. The
defendant shall have not entered into the arbitra-
tion agreement with the plaintiff if the defendant
were aware that it cannot refer the dispute to the
court as provided under s 25(2) of the 1952 Act.

Although this reasoning seems inconsistent with
the provisions of the AA 2005, it is tied back to a trans-
lation error perhaps because of misunderstanding or
incompetency in translating ability as shown in the
Bahasa Malaysia version when compared to the En-
glish version. The result was there was a discrepancy
between the Bahasa Malaysia version and the English
version of the AA 2005 as regards the commencement
date.

Unfortunately, the court failed to appreciate that
the English version of the AA 2005 was the authorita-
tive text as it was declared so by the then Prime Min-
ister under the National Language Act 1963/67.8

An English representation of the Bahasa Malay-
sia version of section 51(2) of the AA 2005 would read
as follows:

Where the arbitration agreement was made or
the arbitral proceedings were commenced before
the coming into operation of this Act, the law gov-
erning the arbitration agreement and the arbitral
proceedings shall be the law which would have ap-
plied as if this Act had not been enacted.

The court held that an arbitration even if com-
menced today, may fall within the ambit of the AA
1952 so long the arbitration agreement was executed
before the coming into force of the AA 2005.

However, the approach has been remedied
in Majlis Ugama Islam dan Adat Resam Melayu Pa-
hang v Far East Holdings Bhd & Anor,’ where the
court held that although the subject arbitration clause
referred to the AA 1952, the applicable legislation was
the AA 2005. The ratio is that section 51 of AA 2005
provided for the repeal of the AA 1952.

The enactment of the AA 2005 was a reform
which was overdue. The AA 2005 at its original en-
actment was modelled extensively on the UNCI-
TRAL Model Law and, for the most part, is appli-
cable to both international and domestic arbitrations
except for Part I1I. Although the AA 2005 was based
on the UNCITRAL Model Law, the level of court
intervention that was maintained by sections 41, 42

$PU(B) 61/2006; see also Sundra Rajoo, “Law Practice and Procedure of Arbitration — The Arbitration Act 2005 Perspec-

tive” [2009] 2 MLJ cxxxvi.
2[2007] 10CLJ 318, HC.
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and 43 in Part I1I was primarily aimed at domestic ar-
bitrations. By so doing, it distinguished international
and domestic arbitrations.

Given that it has been more than a decade since
the commencement of the AA 2005, the jurispru-
dence surrounding the legislation has evolved as the
courts have interpreted the various provisions of the
AA 2005. Also, the AA 2005 was amended in 2011 and
2018. These amendments affect the law and practice
of arbitration in Malaysia. This book analyses and
comments on the various provisions of the AA 2005
as it stands with all amendments as of May §, 2018.

THE 2011 AMENDMENTS TO
THE ARBITRATION ACT 2005

The Arbitration (Amendment) Bill 2010 was
passed as the Arbitration (Amendment) Act 2011
(Act A1395). It came into force on July 1, 2011
(“2011 Amendments”).

The amendments dealt largely with areas of am-
biguity and inconsistency in the interpretation of the
provisions of the AA 2005, bringing the clarity sought
by the arbitral community. The 2011 Amendments
modified sections 8, 10, 11, 30, 39, 42 and 51 of the
AA 2005.

Section 8 was recast to restrict court interven-
tion. The amended section 8 makes it clear that court
intervention should be confined to situations specifi-
cally covered by the AA 2005. This thus excludes the
application of common law or the inherent powers of
the court.

The amendment to section 10 removes the
court’s power to stay arbitration proceedings where
the court is satisfied that there is no dispute between
the parties with regard to the matters to be referred
to arbitration. The old provision placed an undue
restriction on the arbitration process which was not
contained in the UNCITRAL Model Law or the
New York Convention.

In line with Article 8A of the UNCITRAL
Model Law, under the current section 10 of the AA
2005 the High Court is under the obligation to re-
fer the parties to arbitration unless the High Court
is satisfied that the arbitration agreement is null and
void, inoperative or incapable of being performed. A
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further amendment was made through the inclusion
of sections 10(2A) to 10(2C) to deal specifically with
admiralty proceedings.

This amendment enables the court to order that
any property arrested, or bail or other security giv-
en, is to be retained as security for the satisfaction of
any award that may be given in the arbitration pro-
ceedings, or to order that a stay of court proceedings
be conditional upon equivalent security being provid-
ed for the satisfaction of any award that may be given
in the arbitration proceedings.

The 2011 Amendments also introduced section
10(4), making it clear, in line with the UNCITRAL
Model Law, that the curial powers of the High Court
apply not only to Malaysian seated arbitrations but
also to foreign seated arbitrations.

Section 11 ofthe AA 2005 was similarly amended
to recognise the court’s powers to order interim relief
(particularly in admiralty proceedings) and to clarify
that those powers applied both to arbitrations seated
in Malaysia and elsewhere.

The 2011 Amendments to section 30 dispensed
the arbitral tribunal from applying Malaysian law
to the merits of the dispute where the parties to the
dispute had agreed that the dispute was to be gov-
erned by the laws of a jurisdiction other than Malay-
sia. This amendment removed the mandatory impo-
sition of Malaysian law in domestic arbitrations and
upheld party autonomy to choose the substantive law
applicable to the dispute.

The 2011 Amendments to section 42 of the AA
2005 imposed an obligation on the court to dismiss a
question of law arising out of an arbitral award if the
court finds that the question of law does not substan-
tially affect the rights of one or more of the parties.
This amendment created a threshold for reference
to the High Court for appeals against arbitral awards
on a question of law.

It has been found that the section 42(1A) re-
quirement “substantially affects the rights of one or
more of the parties” has proved insufficient to restrict
the use of the court system by parties to challenge the
award issued in domestic arbitration.

In practice, the High Court and the Court of Ap-
peal have valiantly attempted to interpret the scope
of section 42 restrictively. However, it was ineffective
in reducing litigation in challenging the finality of



arbitration awards through the three tiers of appeal
to the High Court, the Court of Appeal and the Fed-
eral Court. There have been complaints that domestic
arbitration had effectively become the first instance
hearing from which all awards can be challenged until
the Federal Court.

The Federal Court in Far East Holdings Bhd &
Anor v Majlis Ugama Islam dan Adat Resam Melayu
Pahang and Other Appeals!® decisively confirmed the
same by expanding further the scope of matters which
can be referred to the High Court pursuant to sec-
tion 42 of the AA 2005. It essentially meant that ev-
ery question of law arising out of an award could now
be ventilated at and revisited by the courts starting
from the High Court and moving up to the Federal
Court.

There have been even further suggestions that
there existed now the concurrent jurisdiction of the
courts to set aside arbitral awards: both under section
37 and section 42.!"' The existence and the exercise of
such concurrent jurisdiction undermined the princi-
ples of finality of awards and minimum court inter-
vention which underpinned the enactment of the AA
2005.

As such, it was no surprise that, with the sup-
port of the Bar Council, various arbitral bodies and
business institutions, Parliament dealt with the diffi-
culties by passing the Arbitration (Amendment) (No
2) Act in 2018. It became operative on May 8, 2018.

THE 2018 AMENDMENTS TO
THE ARBITATION ACT 2005

In December 2017, Parliament passed the Ar-
bitration (Amendment) (No 1) Act 2018 to change
the name of KLRCA to the Asian International Ar-
bitration Centre (AIAC). Parliament later passed the
Arbitration (Amendment) (No 2) Act 2018 in April
2018. Both the Amendment Acts received royal as-
sent and came into operation on February 28 and
May 8, 2018 respectively (“2018 Amendments”)

102017] 8 AMR 313; [2018] 1 MLJ 1.

It is necessary to consider the background to the
2018 Amendments.

Pursuant to the 2018 Amendments, the defini-
tion of “arbitral tribunal” in section 2 of the AA 2005
has been amended to include emergency arbitra-
tors. Emergency arbitrator applications have become
common practice in international arbitration. This is
consonant with Schedule 3 to the AIAC Arbitration
Rules and the ATAC i-Arbitration Rules which set out
the procedure for emergency arbitrator proceedings.

With these amendments, it is expected that
emergency arbitrator proceedings will be made more
efficacious as the status of an emergency arbitrator
and its orders or awards in relation to emergency re-
lief is now recognised in the AA 2005 itself.

Following the coming into force of the amend-
ments to section 2 of the AA 2005 and the introduc-
tion of the new section 19H into the AA 2005, the
orders or awards granted by an emergency arbitrator
would become enforceable.

Foreign lawyers are allowed under an unrestrict-
ed fly in and fly out provision in the Legal Profession
Act 1976 to represent parties in arbitrations seated
in Malaysia. According to section 37A of the Legal
Profession Act 1976 introduced by the Legal Profes-
sion (Amendment) Act 2014 that came into force on
June 3, 2014:

Sections 36 and 37 [of the Legal Profession Act
that does not allow non-Malaysian qualified lawyers
to practise] shall not apply to —

* any arbitrator lawfully acting in any arbitral

proceedings;

* any person representing any party in arbitral

proceedings; or

* any person giving advice, preparing docu-

ments and rendering any other assistance
in relation to or arising out of arbitral pro-
ceedings except for court proceedings aris-
ing out of arbitral proceedings.

The 2018 Amendments also introduced a new
section 3A into the AA 2005 that provides for par-
ties’ freedom to choose any representative, not just a

1 See Huawei Technologies (Malaysia) Sdn Bhd v Maxbury Communications Sdn Bhd (Court of Appeal No W-02 (NCVC)
(A)-776- 04/2017) and Bijak Teknik Sdn Bhd v Lembaga Pertubuhan Peladang (Court of Appeal No W-02 (NCC)(A)- 1429-

07/2017).
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Malaysian lawyer or any foreign lawyer, to advise and
represent their case in arbitral proceedings.

Such flexibility is necessary for commercial arbi-
trations. There may be situations where a party would
prefer a representative with practical subject-matter
expertise or even a foreign lawyer with whom they are
more comfortable.

Such foreign representatives would be adept at
responding to the queries of the arbitral tribunal. This
can provide more choice to the parties when selecting
their representative as opposed to appointing some-
one who is trained in the legal arts but requires the
support of an expert witness to address such queries.

Section 3A of the AA 2005 can be considered
to have enhanced the concept of party autonomy
in arbitration — that is, the generally recognised con-
cept that parties to an arbitration agreement are free
to choose for themselves the law (or legal rules) ap-
plicable to that agreement. The new section 3A would
also allow parties to arbitrations seated in Sabah or
Sarawak to be represented by foreign legal practi-
tioners or West Malaysian legal practitioners.

Section 4 of the AA 2005 has also been amended
to make it explicit that the question of arbitrability
not only requires consideration of public policy but
also requires a consideration of whether the subject
matter of the dispute is capable of settlement under
the laws of Malaysia.

These amendments bring section 4 in line with
the New York Convention and section 39 of the AA
2005, according to which the enforcement of an ar-
bitral award may be refused, if the subject matter of a
dispute is not capable of being settled by arbitration.

The writing requirement in section 9 of the AA
2005 has been expanded to include arbitration agree-
ments concluded orally or otherwise, provided that
the contents are recorded in any form. The definition
of writing has also been broadened to include elec-
tronic communication.

The inclusion of electronic communications
in the definition of written arbitration agreement pro-
motes alternative dispute resolution as a go-to meth-
od for parties engaged in the business of electronic
commerce (i.e. e-commerce), especially those with
businesses in the recently established Malaysian Dig-
ital Free Trade Zone.
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Historically, powers to order interim measures
were reserved to national courts only. However, one
of the most important improvements in the 2006 re-
vision of the UNCITRAL Model Law was the intro-
duction of the comprehensive framework for interim
measures to balance the powers of arbitral tribunals
and national courts and to ensure efficient and effec-
tive resolution of disputes.

The 2018 Amendments follow the UNCITRAL
Model Law framework by amending sections 11 and
19 of the AA 2005 and adding new sections 19A to 19J.
Now, arbitral tribunals will be able to issue the spec-
ified interim measures, just as the Malaysian courts
are able to do so. However, these changes make it
clear that the power of arbitral tribunals cannot and
do not exceed the power available to the courts.

To the contrary, the courts retained addition-
al powers to grant interim measures, namely, arrest
of property or bail or other security pursuant to the
admiralty jurisdiction. This deviation from the UN-
CITRAL Model Law regime, albeit minor, is of great
importance to the development of the Malaysian
maritime industry.

The overhauled provisions on interim measures
do also deal with the issue of recognition and enforce-
ment of interim measures and provide for safeguards
for parties against whom such measures are sought.
As noted above, this brings much greater clarity in the
enforcement process of interim measures, including
those granted by an emergency arbitrator.

Section 30 now follows Article 28 of the UN-
CITRAL Model Law. This is a significant departure
from the former expression of this provision. The
wording of the AA 2005 prior to the amendments was
restrictive and questioned the parties’ right to apply
foreign law in arbitration proceedings.

Section 30 now does not distinguish between
domestic and international arbitrations. It requires
the arbitral tribunal to decide disputes in accordance
with the rules of law chosen by the parties to govern
the substance of the dispute.

It has become the norm that a party is entitled
to be compensated for the loss of opportunity to use
money that is not paid in the form of interest (both
pre- and post-award).

However, the Federal Court in Far East Holdings
Bhd & Anor v Majlis Ugama Islam dan Adat Resam



Melayu Pahang'? upheld the Court of Appeal’s judg-
ment that the AA 2005 does not empower the arbitral
tribunal to give pre-award interest. As such, the right
to pre-award interest is restricted to situations where
the arbitral tribunal is empowered by the arbitration
agreement or by arbitral institution rules.

The amended section 33 of the AA 2005 rein-
states the powers of the arbitral tribunal to award in-
terest. It is in line with the law in England, Singapore
and Hong Kong.

The arbitral tribunal is now explicitly empow-
ered to award either simple or compound interest at
such rate and with such rest as considered appropri-
ate for any period prior to the date of payment of (a)
the sum ordered by the arbitral tribunal; (b) the sum
in issue before the arbitral tribunal but paid before the
date of the award; or (c) costs awarded or ordered by
the arbitral tribunal.

The 2018 Amendments have also introduced
confidentiality provisions, analogous to Hong Kong’s
Arbitration Ordinance (Cap 609), through the new
sections 41A and 41B.

Finally, and most importantly, the 2018 Amend-
ments have repealed sections 42 and 43 of the AA
2005. The repeal of section 42 of the Act has two im-
portant implications.

Firstly, parties will no longer be able to bring
questions of law before the High Court after an award
has been rendered. Rather, if the parties, or the ar-
bitral tribunal, require clarification on a question of
law, they will have recourse to the High Court during
arbitral proceedings pursuant to section 41 of the AA
2005.

Secondly, section 37 of the AA 2005 is now the
only recourse parties may have in seeking to set aside
an award. This is the provision which has been used
by Malaysian courts to set aside arbitral awards. The
grounds for setting aside an award under section 37 is
similar to the grounds under Article 34 of the UNCI-
TRAL Model Law and the relevant provision of the
New York Convention.

12[2017] 8 AMR 313; [2018] 1 MLJ 1.

CONCLUSION

Arbitration in Malaysia is here to stay. The recent
developments are indicative of the approach taken by
the jurisdiction to address shortcomings, improve the
arbitral process and strengthen the finality of arbitral
awards.

The 2018 Amendments make Malaysia a safe
seat for domestic and international arbitration. Ulti-
mately, it is hoped that more international commer-
cial arbitration will be attracted to Malaysia. Also, it
will be more attractive to use arbitration domestically
to resolve disputes thereby reducing the case burden
in the courts and bringing tangible benefits to the
country.

Also, the name change of KLRCA to AIAC is
intended to enable the Centre to take a more inter-
national approach in offering its services. Given that
the arbitral regime has now been overhauled and Ma-
laysia is in tandem with the leading arbitral seats, it is
likely that both domestic and international commer-
cial arbitrations will thrive in Malaysia.
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Legislation

rbitration law in Malaysia is governed by the
Arbitration Act 2005 (also the “AA”). This
came into force on 15 March 2006, and re-
pealed the outdated Arbitration Act 1952.
In a significant departure from its original framework,
the AA is modeled on the UNCITRAL Model Law."

Malaysia has also been a signatory to the New
York Convention since 1985. The New York Con-
vention was passed into domestic law in Malaysia
through the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards Act 1985.
However, the 1985 Act was also repealed on 15 March
2006, as the AA now sets out a uniform procedure for
the recognition and enforcement of both local and
foreign arbitral awards.

Consistent with the Model Law, the AA distin-
guishes between domestic and international arbitra-
tions. An “international arbitration” is defined in the
same way as it is defined in the Model Law. Unlike
Article 1(2) of the Model Law however, Section 3 of
the AA provides generally for the application of the
Act to domestic and international arbitrations only
where the seat of arbitration is in Malaysia, with no
exceptions.

In 2008, the High Court had the opportunity
to interpret Section 3 of the AA in Aras Jalinan Sdn
Bhd v. Tipco Asphalt Public Company Ltd. & Ors.?
The Aras Jalinan case involved an application by the
plaintiff for an interim injunction pending the deter-
mination of an arbitration between the parties in Sin-
gapore. In opposing this application, the defendants
argued that the court had no jurisdiction to grant the
orders sought, as the seat of arbitration was in Singa-
pore, citing Sections 3 and 8 of the AA.?

The High Court agreed with the defendants and
dismissed the plaintiff’s application. It held that on
a strict construction of Section 3 of the AA, read to-
gether with the provision on the restricted extent of
court intervention in Section 8 of the AA, the High
Court had no inherent or residual powers to intervene
in arbitrations where the seat was outside Malaysia. It

! Original 1985 version.
2[2008] 5 CLJ 654.
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was also held that such jurisdiction could not be con-
ferred by the agreement of the parties.

The effect of the Aras Jalinan decision, which
was approved by the Court of Appeal in an unreport-
ed decision, left in serious doubt the ability of the
High Court to exercise any powers in aid of arbitra-
tions seated outside Malaysia, including the power
to observe Malaysia’s treaty obligation to enforce all
valid arbitration agreements by ordering a mandatory
stay of parallel court proceedings brought in breach of
such agreements.

The AA was subsequently amended to address
the implications of the Aras Jalinan decision, and
other shortcomings of the AA.* Key amendments that
came into force on 1 July 2011 can be summarized as
follows:

1. Clarification of Section 8 of the AA that all
sources of jurisdiction of the courts other
than the AA itself, including the inherent
jurisdiction of the courts, are excluded,
to clearly limit the ability of the courts to in-
tervene in matters governed by the AA

2. Inclusion of express provisions in the AA on
the application of the powers of the court
to grant reliefin aid of arbitration under Sec-
tion 10 of the AA (stay of parallel court pro-
ceedings) and Section 11 of the AA (interim
measures and other relief) to foreign-seated
arbitrations

3. Introduction of specific provisions under
Sections 10 and 11 of the AA to govern ad-
miralty disputes in arbitration, such as pro-
visions on the arrest of vessels and the secur-
ing of the amount in dispute

4. Removal of the ground that there is no dis-
pute between the parties with regard to the
matters to be referred to arbitration, as a
reason for refusal to stay parallel court pro-
ceedings

5. Reinstatement of party autonomy in choice
of governing law clauses for domestic arbi-

3 Section § deals with the extent of court intervention in matters governed by the AA.

? Arbitration (Amendment) Act 201 1.
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trations to enable parties to apply laws other
than the laws of Malaysia

6. Additional requirement for the reference on
questions of law arising out of an award that
the question of law substantially affects the
rights of one or more of the parties.

The amendments reflected a clear policy deci-
sion by all major stakeholders to harmonize Malay-
sian arbitration laws with that of the international
arbitration community in order to promote Malaysia
as a regional center for arbitration in the Asia Pacific
region.

2018 saw another major amendment made fol-
lowing the Arbitration (Amendment) (No. 2) Act
2018 (“Amendment Act 2018”).

The lacuna in respect of pre-award interest (the
2005 Arbitration Act did not empower arbitrators
to award pre-award interest, a position confirmed by
the Federal Court in case of Far East Holdings Bhd &
Anor. v. Majlis Ugama Islam dan Adat Resam Melayu
Pahang and other appeals) was rectified by section 10
of the Amendment Act 2018 such that the arbitral tri-
bunal is now empowered by the act to grant pre- and
post-award interest on any sums that are in dispute.

Further changes that the Amendment Act 2018
had introduced to the Arbitration Act 2005 include:

* inclusion of an emergency arbitrator in the
arbitral tribunal and recognition of the or-
ders and/or awards granted by an emergency
arbitrator (section 2 and new section 19H);

* recognition of parties’ right to choose any
representative, not limited to just lawyers
(new section 3A);

« enhancement of the court’s power to not
only look at the subject matter of the dispute
in the event that the arbitration agreement is
contrary to public policy, but also if the sub-
ject matter of the dispute is not capable of
settlement by arbitration under the laws of
Malaysia (section 4);

» clarification of the definition and form of an
arbitration agreement, including that an ar-
bitration agreement should be in writing and
the recognition of electronic communica-
tion (section 9);

3[2016] 9CLJ 1.
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+ recognition of powers of the High Court and
arbitral tribunal to grant interim measures
(section 11, section 19 and new sections
19A-19J);

» restoration of parties’ right to choose any law
or rules of law applicable to the substance of
a dispute and recognition of arbitral tribu-
nal’s right to decide according to equity and
conscience, if expressly authorized by the
parties (section 30);

* provisions ensuring confidentiality of arbi-
tration and arbitration-related court pro-
ceedings (new sections 41A and 41B);

* reinforcement of principles of minimum
court intervention and finality of arbitral
awards by repealing sections 42 and 43 of the
Arbitration Act 2005.

Major Malaysian Court
Decisions on Arbitration
Related Matters in 2017-
2019

Limited role of the court in

arbitration

The most notable Federal Court decision on the Ar-
bitration Act 2005 (also “the Act”) in 2016 is Press
Metal Sarawak Sdn Bhd v. Etiga Takaful Berhad.’
This case concerned an application for a stay of court
proceedings under Section 10 of the Act, where the
dispute related to a claim for insurance coverage
for machinery breakdown and loss of profits due
to a temporary shutdown of a plant following a power
outage in Sarawak.

The appellant contended that there was no arbi-
tration agreement in the placement slip for insurance
coverage and that the dispute as to both liability and
quantum of the insurance claim would, in any event,
fall outside the scope of the arbitration agreement re-
lied upon by the respondent in the expired policy.

The High Court found that there was a reference
in the placement slip to the expired policy that con-




tained the arbitration agreement, which satisfied the
requirements of an arbitration agreement in writing,
and that the claim fell squarely within the ambit of
the arbitration agreement.

Section 9(5) of the Act defines the form of arbi-
tration agreements. The Federal Court first dealt with
the interpretation of Section 9(5) of the Act in Ajwa
For Food Industries Co. (MIGOP), Egypt v. Pacific
InterLink Sdn Bhd.¢ It further clarified in the Press
Metal case that there is imputed knowledge that the
terms of the arbitration agreement in a document re-
ferred to in an agreement are binding, as if they were
written in the agreement.

In confirming the decision of the High Court
and Court of Appeal to stay court proceedings pend-
ing arbitration, the Federal Court also usefully restat-
ed the following principles:

The court must mandatorily stay court proceed-
ings if the sole requirement of Section 10 of the Act is
satisfied, namely that there is an arbitration agreement
between the parties that is not null and void or incapable
of being performed.

In determining whether to stay court proceed-
ings in favor of arbitration, the court is not concerned
with whether there is in existence a dispute between
the parties with regard to the matter referred, so long
as it is within the scope of the arbitration agreement
in order to make it operative.

The Press Metal case is an important one for
arbitration law in Malaysia, as the Federal Court ap-
plied the following key tenets of internationally rec-
ognized arbitration law principles for the first time:

* An arbitration clause ought to be interpret-
ed widely, based on its express terms and the
intention of the parties, taking into consid-
eration the commercial reality and the pur-
pose for which the agreement was made and
to give effect, so far as the language used by
the parties in the arbitration clause would
permit, to that purpose.’

* The threshold to ascertain the validity of an

6/2013] 7CLJ 18.

arbitration agreement and whether the sub-
ject matter of a claim falls within its ambit
is low, and it is only in the clearest of cases
that the court ought to make a ruling on the
inapplicability of an arbitration clause.®

The decision underscores the pro-arbitration at-
titude of the judiciary in Malaysia and the welcome
consistency and harmonization with international
arbitration law. This is important, since it provides
certainty and comfort to users choosing Malaysia as
a seat of arbitration.

No foreign counsel
in arbitration proceedings
in Sabah and Sarawak

The concerted efforts to propel Malaysia as an arbi-
tration center saw other developments in 2013, such
as the relaxation of immigration requirements for
foreign arbitrators entering Malaysia for short periods
to conduct hearings, and amendments to the Legal
Profession Act 1976 (“LPA”).

It had never been an issue for foreign arbitration
practitioners in Malaysia with a supportive Bar Coun-
cil, but amid steps to liberalize the legal profession,
restrictions remained that prohibited unlicensed per-
sons from practicing law in Malaysia.’ The amend-
ments to the LPA expressly excluded the application
of such restrictions in the case of:

* Foreign arbitrators

* Any person representing any party in arbitral

proceedings

* Any person giving advice, preparing doc-

uments and rendering any other assistance
arising out of arbitral proceedings in Malay-
sia'®

However, the LPA only applies in Peninsular

7 Fiona Trust & Holding Corporation & Ors v. Privalov & Ors [2007] 4 All ER 951.
8 Tjong Very Sumito & Ors v. Antig Investments Pte Ltd. [2009] SGCA 41.

? Section 37 Legal Profession Act 1976.

10 [egal Profession (Amendment) Act 2013 (Act 1456) and Legal Profession (Amendment) Act 2012 (Act 1444) which came

into effect on 3 June 2014.
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Malaysia and not in the Borneo states of Sabah and
Sarawak in Malaysia.!" Until the issue of whether
foreign lawyers could practice as arbitration coun-
sel in Sabah was litigated in In Re Mohamed Aza-
hari Matiasin (Applicant),'? it was always assumed
that there was a uniformity of practice for arbitration
throughout Malaysia.

In 2011, Mohamed Azahari bin Matiasin ap-
plied to court for a declaration that his client could
appoint a co-counsel from Kuala Lumpur for arbitra-
tion proceedings in Sabah. The High Court dismissed
the application and ruled that only lawyers admitted
to the Sabah Bar have the right to represent parties
in arbitration proceedings. This was based on its in-
terpretation of provisions in the Sabah Advocates Or-
dinance 1953, which gave such persons the “exclusive
right to practice in Sabah.”

On 24 September 2012, the Court of Appeal
overturned the High Court’s decision and ruled that
foreign lawyers can appear in arbitration proceedings
conducted in Sabah, without applying for permis-
sion to the High Court."* However, the Federal Court
restored the High Court decision in a landmark un-
reported decision on 7 December 2015, placing it
beyond any doubt that all foreign lawyers, includ-
ing lawyers from Peninsular Malaysia, are barred
from appearing as counsel in arbitration proceedings
in Sabah.

Since the corresponding provision in the Sar-
awak Advocates Ordinance 1953 is in pari materia
with Section 8 of the Sabah Advocates Ordinance
1953, the same position also applies in Sarawak.
Unless and until there is legislative change in Sabah
and Sarawak, arbitration users should be especially
circumspect when deciding on the seat and venue of
arbitration in Malaysia where a potential dispute may
have some connection to Sabah and Sarawak, and ex-

pressly exclude Sabah and Sarawak as a seat or venue
in order to retain freedom of counsel.

The consideration to set
aside an arbitral award

The ambiguous legal position of the grounds to set
aside an arbitral award since the Arbitration Act 2005
came into force has finally been settled in the recent
Federal Court decision in Far East Holdings Bhd &
Anor v. Majlis Ugama Islam dan Adat Resam Melayu
Pahang and other appeals.”

This case arose from a domestic arbitration
where the arbitral tribunal made an award in favor of
the respondent (ie, the claimant in the arbitration)
against the appellant (ie, the respondent in the arbi-
tration). Thereafter, the respondent applied for rec-
ognition and enforcement of the award, whereas the
appellant referred a series of questions of law arising
out of the award under Section 42 of the Arbitration
Act 2005, one of which is whether the grounds to set
aside an arbitral award developed under the previous
Arbitration Act 1952 are applicable to Section 42 of
the Arbitration Act 2005.

Prior to the Arbitration Act 2005, an award
could be set aside on the grounds that (i) the arbitra-
tor has misconducted themselves or the proceedings;
or (ii) an arbitration or award has been improperly
procured.'® Nevertheless, the Malaysian common law
also accepted the common law ground of “error of
law on the face of the award™ although there was no
such provision made in the previous legislation."”

After the coming into force of the Arbitration
Act 2005, the application to set aside an award has
to be made within 90 days of the date on which the
party making the application has received the award

" Sabah and Sarawak joined the Federation of Malaya in 1963 and the Federal Constitution accorded these states certain
legislative autonomy and trade protection. The legal profession in Sabah and Sarawak is governed by the Advocates Ordinance
1953 (Sabah Cap. 2) and Advocate Ordinance Sarawak 1953 (Cap. 10) respectively.

1212011] 2 CLJ 630.

B Mohamed Azahari bin Matiasin v. GBB Nandy v. Gaanesh & Samsuri Bin Baharuddin & 813 Ors [2013] 7 CLJ 277.
" Sabah to Lose Out on Arbitration Business, http.//www.dailyexpress.com.my/news.cfin ?NewsID=105277

512017] MLJU 1726.
16 Section 24(2) of the Arbitration Act 2005.

7 Shanmugan Paramsothy v. Thiagarajah Pooinpatarsam & ors [2001] 6 MLJ 305
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or of the date on which the request to correct or in-
terpret an award is disposed,'® and that too will only
be allowed if one of the prescribed circumstances is
fulfilled.! The circumstances envisaged are given be-
low for easy reference:?
* the party making the application provides proof
that:

— a party to the arbitration agreement was under
any incapacity;

— the arbitration agreement is not valid under
the law to which the parties have subjected it,
or, failing any indication thereon, under the
laws of Malaysia;

— the party making the application was not giv-
en proper notice of the appointment of an ar-
bitrator or of the arbitral proceedings or was
otherwise unable to present that party’s case;

—the award deals with a dispute not contem-
plated by or not falling within the terms of the
submission to arbitration;

— the award contains decisions on matters be-
yond the scope of the submission to arbitra-
tion; or

—the composition of the arbitral tribunal or
the arbitral procedure was not in accordance
with the agreement of the parties, unless such
agreement was in conflict with a provision of
this Act from which the parties cannot der-
ogate, or, failing such agreement, was not
in accordance with this Act; or

* the High Court finds that:

— the subject matter of the dispute is not capable
of settlement by arbitration under the laws of
Malaysia; or

— the award is in conflict with the public policy
of Malaysia.

Nevertheless, Section 42 of the Arbitration Act
2005 provides that parties may refer to the High Court
“any question of law arising out of an award” and the
High Court can only dismiss such reference “unless
the question of law substantially affects the rights of one

18 Section 37(4) of the Arbitration Act 2005.
B Section 37(1) of the Arbitration Act 2005.
20 Section 37(1) of the Arbitration Act 2005.

or more of the parties,” where on determination, the
High Court may confirm or vary the award, remit the
award wholly or partly to arbitral tribunal for recon-
sideration, or set aside the award wholly or partly.

The Federal Court held that the common law

ground of “error of law on the face of the award” and
the considerations of “illegality,” “manifestly un-
lawful and unconscionable,” “perverse” and “patent
injustice” are no longer applicable, and proceeded
to hold that the only consideration is whether there is
a question of law arising from the award and substan-
tially affecting the rights of one or more of the parties.
The Federal Court also provided a non-exhaus-
tive list of questions which constitute a “guestion of
law” under Section 42 of the Arbitration Act 2005,
which includes questions as to:

the law in relation to the identification of all

material rules of statute and common law, the iden-
tification and interpretation of the relevant parts of
the contract, and the identification of those facts
that must be taken into account when the decision is
reached;

* whether the decision of the tribunal was
wrong;

* whether there was an erroneous application
of law;

* whether the correct application of the law
inevitably leads to one answer and the tribu-
nal has given another;

» the correctness of the law applied;

* the correctness of the tests applied;

+ the legal effect to be given to an undisputed
set of facts;

* whether the tribunal has jurisdiction to de-
termine a particular matter (which may also
come under Section 37 of the Arbitration
Act (2005); and

* construction of a document.

This non-exhaustive list of questions appears
to undermine the finality of an award where a litigant
who is dissatisfied with the award may seek to vary or
set aside the award by referring the award to the High
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Court, so long as there exists a question of law which
substantially affects the rights of one or more of the
parties.

In hindsight, it may also be a relief to the ag-
grieved party who obtained an award with some form
of error but would not have been able to seek relief
under the previous law as the error of law on the face
of the award is not such that is “patent and obvious as
to render the award manifestly unlawful and uncon-
scionable to subsist.”?!

Be that as it may, Section 42 is only applicable
to domestic arbitration unless otherwise agreed by the
parties in writing, and will only apply to international
arbitration if it is so agreed by the parties in writing.

In 2018 Section 42 of the Malaysia’s Arbitration
Act 2005 was repealed.

(4) Arbitrator’s power
to award pre-award interest

The Federal Court in Far East Holdings also held
that an arbitrator is only empowered to award post-
award interest, as the Arbitration Act 2005 does not
contemplate the award of pre-award interest, unless
otherwise agreed in the arbitration agreement.
Therefore, it is pertinent to enlarge the power
of the arbitral tribunal in the arbitration agreement
to include the power to award pre-award interest.
After the Federal Court’s decision in Far East
Holdings, the KLRCA revised Rule 12(10)(a) of the
KLRCA Arbitration Rules to give the arbitrator dis-
cretion to award interest for the period between the
time when the cause of action arose to the date of re-
alization of the arbitral award, effectively empower-
ing the arbitrator to grant pre-award interest.
However, Rule 12(10)(a) will only be applicable
to arbitration agreements which adopt the 2017 revi-
sion of the KLRCA Arbitration Rules.
The lacuna in the Act was rectified in 2018 by
Section 10 of the Amendment Act 2018 such that the
arbitral tribunal is now empowered by the act to grant

pre- and post-award interest on any sums that are
in dispute.

Definition of
International Arbitration

The anomalous decision of the Court of Appeal
in AJWA For Food Industries Co (MIGOP), Egypt v.
Pacific Inter-Link Sdn Bhd & Anor?® (“AJWA case”)
on the definition of international arbitration is con-
clusively determined in the case of 7an Seri Dato’ Seri
Vincent Tan Chee Yioun & Anorv. Jan de Nul (Malay-
sia) Sdn Bhd? (“Jan de Nul case”).

The dispute began when Central Malaysian
Properties Sdn Bhd (“CMP”), controlled by Tan
Seri Vincent Tan, defaulted in its payment to Jan
de Nul (Malaysia) Sdn Bhd (“JDN”) in respect of a
construction project in Johor. As a result, JDN com-
menced arbitration proceedings against Tan Seri Vin-
cent Tan, who personally guaranteed

the performance of CMP, for the sum due
to JDN for the work completed for CMP. Subse-
quently, CMP and Sofidra (the ultimate holding
company of JDN), were added into the arbitration
proceedings. CMP counterclaimed against JDN for
damages resulting from JDN’s breach of contract and
negligence in connection with the reclamation failure
incident, which had unfortunately resulted in the loss
of life. The arbitral tribunal held that JDN had validly
terminated the contract, but JDN had also breached
the contract which resulted in the reclamation failure
incident. The claims of both parties were allowed and
were set off against each other, with JDN and Sofidra
ordered to pay, jointly and severally, CMP approxi-
mately USD 660 million (“Award”).

Both parties challenged the Award, applying
to refer to questions of law arising out of the Award
pursuant to section 42 of the Arbitration Act 2005
(“the Act”). Sofidra and JDN raised preliminary
objections that section 42 of the Act is inapplicable
in this case as the arbitration between the parties was

21 SDA Architects (sued as a firm) v. Metro Millenium Sdn Bhd [2014] 2 MLJ 627

2[2013] 2 CLJ 395
22[2018] 1 LNS 1615
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an “international arbitration” within the meaning of
section 2 of the Act. section 3(3) of the Act provides
that section 42 of the Act (which is contained within
part I1I of the Act) has no application unless the par-
ties had agreed in writing for it to be applicable.

Section 42 of the Act essentially allows for the
court’s intervention by allowing the parties to refer
to the court on questions of law arising out of an ar-
bitral award. The court then had powers to confirm,
vary, set aside, or to remit the award to the tribunal for
reconsideration.

The counsel for Tan Sri Vincent Tan and CMP
had relied on the AJWA case to support their conten-
tion that section 42 is applicable. In the AJWA case,
the Court of Appeal held that section 42 of the Act is
may be relied on if the arbitration agreement is gov-
erned by Malaysian law.

The Federal Court, however, reversed the AJWA
decision and held that, notwithstanding that the
agreement adopts Malaysian law as the governing
law of the contract, such cannot be interpreted and
equated to an agreement to include part 111 (and sec-
tion 42) of the Act.

While this decision clarifies this point of law
and ensures certainty, section 42 of the Act had been
deleted by the Amendment Act 2018. Currently,
the only recourse against an arbitral award is a set-
ting-aside action under section 37 of the Act, which
is contained within part II of the Act and will apply
irrespective of it being a domestic or international ar-
bitration.

Recourse against
arbitral award

The dispute in the Jan de Nul case had also given
rise to an appeal by JDN and Sofidra to set aside the
Award under section 37 of the Act.

In dismissing JDN and Sofidra’s appeal and
upholding the decision of both the High Court and
the Court of Appeal, the Federal Court affirmed the
distinction between a section 37 application and a
section 42 application held by the Court of Appeal

#[2016] 3 CLJ 403.

in Petronas Penapisan (Melaka) Sdn Bhd. v. Ahmani
Sdn Bhd* (“Petronas Penapisan”). In the Petronas
Penapisan, it was held that a section 37 application
relates to the award making process while a section 42
application relates to the award itself i.e. whether the
award contains an error that substantially affects the
rights of one or more of the parties.

While the Federal Court declined to comment if
the test for the intervention of the court under section
37 of the Act is “one where the award suffers from
patent injustice and/or where the award is manifestly
unlawful and unconscionable,” the court neverthe-
less explained that the test for intervention that was
rejected in the Far East Holdings, i.e. “patent injus-
tice” and “manifestly unlawful and unconscionable,”
applies only to a section 42 application and not a sec-
tion 37 application, as the case may be.

In any case, with section 42 of the Act repealed,
it is certain that parties may only seek the courts’ in-
tervention in very limited circumstances, that is when:

* the limited circumstances under section 37
of the Act are fulfilled;

» the subject matter of the dispute in the event
that the arbitration agreement is contrary
to public policy; or

* the subject matter of the dispute is not ca-
pable of settlement by arbitration under the
laws of Malaysia.

May 2019, N25 | 41



ANALYTICS | FIGHTING INTERNATIONAL FRAUD

FIGHTING INTERNATIONAL

FRAUD: EVOLVING TOOLS

OF ENGLISH COURTS

Wilson Antoon
Of Counsel

Marcus Price

Associate,

King & Wood Mallesons,
London

42 | Arbitration.ru

he English courts have a powerful arsenal of tools available to assist vic-

tims of international fraud, whether domestic or foreign. This article

examines the recent practice of the English courts, which shows a con-

tinued willingness to provide vital assistance in investigating fraud claims
and concealed assets, even when the connection to the UK may be limited.

Freezing orders: the most powerful tool

A freezing order continues to be a fraud victim’s “nuclear weapon” (see ar-
ticle by S. Philippsohn and J. Gould in this section — Arbitration.ru). It prohibits
a person from dealing with or disposing of their assets, save as permitted by the
order. It may apply to assets located in England and Wales, or, if those assets are
insufficient, the court may grant a “worldwide freezing order” (“WFQO”).

Freezing orders may be granted in support of court litigation and arbitral
proceedings and are available before or after commencement. It is necessary
to show, among other things, there is a “real risk” the respondent’s assets will
be dissipated before judgment is obtained. Often in practice, this is the most dif-
ficult requirement to satisfy. However, recent cases suggest that if the underlying
claim involves dishonesty, this may go a long way towards satisfying the court
there is a risk of dissipation.! Freezing orders are therefore a particularly useful
tool in fraud cases.

From an international fraud perspective, freezing orders are attractive be-
cause English courts may grant them in support of foreign proceedings if the
respondent is resident in England or has assets located there. Further, in certain
circumstances, the English courts may be willing to grant them in support of for-
eign proceedings even if the respondent is located abroad and has no assets in the
jurisdiction. It will usually be necessary to show some other significant “con-
necting link” between the subject matter of the freezing order and the territorial
jurisdiction of the English court.?

However, the recent case ArcelorMittal USA LLC v Essar Steel Ltd and oth-
ers [2019] EWHC 724 (Comm) suggests that, in cases involving international

! See e.g. Solid Property Grundstuck GmbH & Co KG v Singh [2018] EWHC 960 (OB).
2ICICI Bank UK plc v Diminco NV [2014] EWHC 3124 (Comm).




fraud, the English courts may be willing to grant a
WEFO even if the subject matter of the order has only
a relatively weak connection with England. The case
concerned enforcement of a US $1.3 billion award
of a Minnesota-seated ICC tribunal by ArcelorMit-
tal USA (a Delaware company) against Essar Steel (a
Mauritian company with no substantial assets in En-
gland). As part of its enforcement strategy, Arcelor-
Mittal obtained permission to recognise and enforce
the award in England and successfully sought a WFO,
a Norwich Pharmacal order and search orders.

In another recent case, CMOC Sales & Market-
ing Limited v Persons Unknown [2018] EWHC 2230
(Comm), it was established that a freezing order may
even be granted against “persons unknown”. CMOC
was the victim of an email account hack involving
fake payment instructions to banks and further trans-
fers to accounts around the world. The freezing or-
der was granted even though the applicant could not
identify all the relevant banks and account holders.
The court also took a novel and pragmatic approach
to service of the freezing order, allowing service by
WhatsApp, Facebook and an on-line data room.

Asset disclosure orders: show
me the money

A freezing order will almost always be accompa-
nied by an asset disclosure order. However, the draco-
nian nature of a freezing order means the courts will
not grant one lightly. Victims of fraud should there-
fore not overlook the English Court’s power under
Civil Procedure Rights 25.1(1)(g) to order a respon-
dent to disclose information about assets “which may
be the subject of an application for a freezing injunc-
tion” in the future. The threshold for obtaining such
orders is reasonably low, and they can be very helpful
for gathering evidence needed to later obtain a freez-
ing order. They can also be an effective way of putting
pressure on a defendant who is sensitive about dis-
closing the nature and location of their assets.

The recent decision of the Eastern Caribbean
Supreme Court in Emmerson International Corporation
v Vekselberg and others (BVIHCM 2013/060, 29 Oc-

tober 2018) confirmed that the threshold for obtain-
ing such an order under the identical provision in its
Civil Procedure Rules is materially lower than the
threshold for obtaining a freezing order. The decision
highlights that provided the information sought is ap-
propriately targeted and the jurisdictional test is sat-
isfied, the balance of convenience will usually weight
in favour of granting the asset disclosure order.

Norwich Pharmacal orders:
discover the unknown

A Norwich Pharmacal order® (“NPQO”) is per-
haps the most effective early stage evidence gathering
tool available to parties investigating fraud. It requires
aparty that hasbeen “mixed up” in wrongdoing to dis-
close information necessary for the applicant to seek
legal redress. NPOs are available in support of En-
glish court proceedings as well as arbitral proceedings
(both foreign and domestic).*

NPOs are useful in international fraud cases
as provided the respondent to the application is
in England, it is irrelevant where the wrongdoer is
located. There is some recent case law suggesting the
English courts may be willing to grant an NPO even
if the respondent is located overseas. In Sabados v
Facebook Ireland [2018] EWHC 2369 (QB), an NPO
was granted against Facebook (domiciled in Ireland)
on the basis that the applicant arguably suffered
damage in England.

Ancillary relief in support of
proprietary claims: follow the

mohney

Under English law, the victims of fraud may
often be able to assert a “proprietary claim” against
specific assets (for example, if it is possible to trace
proceeds of fraud to specific assets). The English
courts can grant additional forms of ancillary relief
in support of proprietary claims.

The most important is the “proprictary
injunction”, which freezes assets over which the
applicant asserts a proprietary claim. A proprictary

3 Norwich Pharmacal v Commissioners of Custom & Excise [1974] UKHL 6.

?See e.g. Benhurst Finance Ltd v Colliac [2018] 6 WLUK 641.
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injunction is similar to a freezing order, but has two
major advantages: first, the merits threshold is lower;
and secondly, there is no requirement to prove a risk
of dissipation of assets. The importance of this second
point was illustrated in the recent case Anthony
McGarahan and another v Dickens Developments UK
LLP and others [2018] EWHC 3589 (QB) in which
the court refused to grant a freezing order but was
prepared to grant a proprietary injunction, which
in this case had materially the same effect.

English Court assistance in aid
of arbitral proceedings

Sections 43 and 44 the UK Arbitration Act 1996
also empower English courts to make orders to aid
arbitral proceedings, including to secure witness tes-
timony and documents and to preserve evidence.
They provide users of arbitration with access to many
of the procedural tools available in English litigation.
Notably, these orders are not limited to UK-seated
arbitration, but relief may be refused in cases of arbi-
tration seated overseas if it is “inappropriate” to make
the order.

New powers of UK
enforcement agencies

In January 2018, the Criminal Finance Act 2017
created new enforcement tools available to enforce-
ment agencies investigating the proceeds of crime,
including Unexplained Wealth Orders (“UWOs”),
Interim Freezing Orders and Account Freezing Or-
ders (“AFOs”).

Both UWOs and AFOs have recently been grant-
ed by the English courts. A UWO was granted against
the wife of the former chairman of the International
Bank of Azerbaijan who is wanted by the Azeri gov-
ernment on charges of embezzlement® (see article by
K. Kroll in the Russian section — Arbitration.ru). An
AFO was granted against the son of the former prime
minister of Moldova, who was imprisoned for embez-
zlement, based on evidence the son’s funds were the
proceeds of his father’s criminal conduct.

3 National Crime Agency v Hajiyeva [2018] 1 W.L.R. 5887.
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Although a private party cannot apply for these
orders, they may assist by preventing fraudsters
from dissipating the proceeds of fraud or by forcing
them to disclose relevant information. It remains
to be seen in the coming years whether these tools
prove to be materially useful to private parties wishing
to bring related civil proceedings.

Conclusion

Under English law there are a wide variety of
tools available to assist victims of fraud gather the ev-
idence they need to bring claims and track down and
preserve the proceeds of fraud. The English courts are
alert to the challenges faced by claimants in interna-
tional fraud disputes, and they are constantly refining
and developing their jurisdiction to grant effective an-
cillary relief to assist claimants overcome these chal-
lenges.
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t the heart of successful fraud litigation is

creativity, flexibility and nimbleness. The

recent approach of the English courts has

further assisted international fraud investi-
gations by adopting new tools and enhancing existing
tools to assist with the investigation and recovery of
fraudulently obtained assets. A few select examples
are outlined below.

The English Court’s nuclear
and other weapons

Worldwide freezing orders and search orders are
often described as the English Court’s nuclear weap-
ons in the fight against international fraud. Coupled
with an array of disclosure and other orders available,
they provide significant support to such cases.

Frequently such orders are obtained without
notice to respondents, which brings with it a duty
to provide full and frank disclosure and a fair presen-
tation to the Court in the absence of those parties.
In one recent £1 billion+ case in which we were in-
volved, the liquidators wished to allege a number of
claims in fraud which faced the possibility of becom-
ing time-barred. However, there had not been enough
time to investigate matters fully in order to be able

Jono Gould
Associate, PCB
Litigation LLP, London

to comply with the full and frank disclosure and fair
presentation obligations. If the liquidators filed the
claims to preserve the position before the limitation
period might expire, but without seeking freezing and
search order relief, then the respondent might have
been tipped off and could have dissipated assets as a
result.

The solution was to seek orders allowing to file
claims against defendants with the parties’ identities
temporarily anonymised. This protected the claims
from limitation defences and provided time for the
liquidators to complete their investigations and sat-
isfy themselves that the duties of full and frank dis-
closure and fair presentation could be met before
applying (successfully) for freezing and search orders
in support of the claims following the submission of
a wealth of evidence including a 200+ page affidavit.
This case therefore highlights the court’s willingness
to accommodate claimants in fraud cases with flexi-
ble solutions.

CMOC v Persons Unknown

In CMOC v Persons Unknown [2018] EWHC
2230 (Comm), the court grappled with a business
email compromise fraud. The fraudsters were alleged
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to have obtained access to CMOC’s email server and
simulated payment instructions from one of CMOC’s
directors to CMOC’s bank in London resulting
in twenty separate fraudulently induced payments
totalling US$6.91 million and €1.27 million. Once
discovered, CMOC applied to the English Commer-
cial Court for worldwide freezing orders to freeze the
fraudulent payments and a series of disclosure orders
against banks to whom the payments had been made
to identify the recipient account holders and trace
payments onwards where necessary. The English
court assisted CMOC by allowing two new approach-
es.

“Persons Unknown”

Using a consciously novel approach to freez-
ing orders, the court in CMOC drew on a line of
emerging authority in the field of publishing and data
protection and granted the claimant freezing orders
against “Persons Unknown” defined to include (a)
those who had perpetrated the fraud, and (b) those
who had received the stolen funds, subject to excep-
tions for those who had received the funds as part of a
genuine business transaction.

Armed with the freezing orders, the claimants
embarked on an iterative process of identifying re-
cipient bank accounts, obtaining disclosure orders
against the recipient banks and adding account-hold-
ers as named parties to the litigation. However, the
list of recipient banks eventually grew to fifty banks
in nineteen jurisdictions as well as thirty named de-
fendants. As a result, the service obligations on the
claimant for each additional application became im-
mense.

Service by data room, Whatsapp and Facebook

The claimants therefore proposed, and were
granted, orders for alternative service under which re-
cipient banks and named defendants could be served
through an online data room. This created enormous
efficiencies and saved significant handling and de-
livery costs. Similarly, the court allowed service by
alternative means on certain substantive defendants
through both the Facebook Messenger service and
Whatsapp. Signalling its flexibility, the court record-
ed that “the short point ... is that the court will consider
proactively different forms of alternative service where
they can be justified in the particular case.”
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Jurisdiction developments

The English Commercial Court showed a fur-
ther willingness to extend jurisdiction in the recent
case of ArcelorMittal USA LLC v Essar Steel Lim-
ited and others [2019] EWHC 724 (Comm). Here,
the applicants sought recognition and enforcement of
a £1.3 billion Minnesota arbitral award together with
worldwide freezing orders, and search and disclo-
sure orders against the respondents. Significantly, the
court granted these orders despite the fact that nei-
ther the applicants nor respondents had a connection
to England. Nor were the respondents shown to hold
any significant assets in the jurisdiction.

The court was persuaded that although the re-
spondents could not be said to have acted fraudulent-
ly the freezing orders were justified given the “sol-
id” risk of dissipation of assets and the respondent’s
history of acting in bad faith to prejudice creditors.
The respondents’ line of argument boiled down to a
suggestion that the English court “should not become
an international policeman, let alone an international
detective agency.” However, the court recognised an
incumbent willingness to intervene in cases involving
“international fraud” and that “international fraud”
ought not to be confined to cases where the underly-
ing cause of action is a claim in deceit or a proprietary
claim relating to the theft of assets.

Reflecting this expansionist approach, the En-
glish Court of Appeal in Orexim Trading v Mahavir
[2018] EWCA Civ 1660 recognised the Court’s pow-
er to permit service of a claim under section 423 of
the Insolvency Act 1986 in the English Court out of
the jurisdiction on foreign defendants. Under these
claims a court may set aside a transaction undertaken
at undervalue to put assets beyond the reach of cred-
itors.

Setting aside judgments
obtained by fraud

In Takhar v Gracefield Developments Ltd & Ors
[2019] UKSC 13, a claimant had been unsuccessful
in a claim against the defendants involving allegations
of undue influence and unconscionable conduct re-
lating to property transactions. Several years later, the
claimant discovered evidence that suggested that the
defendants had forged her signature on documents
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relied on by the defendants in the original proceed-
ings. She brought a fresh claim to have the original
judgement set aside on the basis it had been obtained
by fraud. After successive appeals, the Supreme Court
held that where fraud is not in issue in original pro-
ceedings, a party should not be expected to test the
veracity of documents relied on by the other parties
at trial and on that basis set the original judgement
aside. As a rule of general public policy, the Supreme
Court held litigants should not have to conduct their
affairs on the assumption that others would act fraud-
ulently.

Expansion of search order and
review jurisdictions

Lastly, the English courts have expanded the
scope and effectiveness of search orders in two key re-
spects. Firstly, the Chancery Court in Abela and oth-
ers v Baadarani (Third Party: Fakih) [2017] EWHC
269 (Ch) granted the claimants search orders against
third parties against whom no causes of action were
pursued. Using materials obtained following third
party disclosure orders, the claimant alleged that the
third party had assisted the substantive defendant
to forge documents and on that basis the court agreed
the third parties were legitimate targets for search
orders to obtain documents in their possession. This

is an important confirmation which parallels the ex-
pansion of freezing orders to encompass non cause
of action third parties under the Chabra jurisdiction.
Secondly, in another case in which we were involved,
the English court has also assisted a claimant by per-
mitting a search and review of electronic documents
stored on defendants’ devices without notice to the
defendants, as well as orders allowing them to run
software programmes to “crack” password-protected
documents.

Conclusion

The cases above reveal the English courts’ con-
tinued willingness to provide flexibility and adjust
to the new fast-moving, cross-border realities of
fraud and enforcement evasion. Critical to the expan-
sion and enhancement of judicial tools is a carefully
crafted and well considered application, in particu-
lar when many of these in the fraud litigation world
are made without notice to an opposing party and
the duty of full and frank disclosure is engaged. Par-
ticularly in the cases of alternative service by unusu-
al means or claims involving “Persons Unknown”,
judges are likely to insist on regular updates and will
be heavily influenced by the conduct of the claim-
ant’s legal team. Reputation and track-record in the
field can therefore be paramount.
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INTERNATIONAL OIL AND

GAS INDUSTRY DISPUTES

By Doran Doéh
36 Stone, Arbitrator,
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his article gives an outline of the kinds of

disputes that arise in the international oil

and gas industry. The subject is potentially

encyclopaedic in scope, so for an article of
this kind I have had to be selective. My aim has been
to give practitioners in Russia whose main focus is on
general commercial practice (who have limited famil-
iarity with activities of the international oil and gas
industry), with a general overview of those aspects of
the international oil and gas industry where a general
practitioner might not be aware of particular issues
that commonly arise in the legal affairs of the industry
or where the practice of the international industry is
materially different from that in Russia.

I have tried to do this in broad generic terms
without going into detail or highlighting “latest” de-
velopments. Inevitably, this selection of subject mat-
ter is to some extent subjective and reflects my own
experience and interests. However, in characterizing
the areas in which disputes arise, I have kept in mind
the topics covered by the joint conference put on the
Association of International Petroleum Negotiations
(AIPN) and London Court of International Arbi-
tration (LCIA) conference on “Dispute Resolution
in the Oil and Gas Business” in London in October
2018 and the similar conference they put on three
years earlier. My focus is mainly on upstream — i.e.
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Natural Resources in Russia” by Chambers Global and Europe 2018. The edi-
torial publishes his submission for Arbitration.ru in two parts due to its particu-
lar length. The second part of the article covering disputes relating to M&A/A& D
in the industry, oil and gas pricing disputes, disputes over damages, as well as hu-
man rights and environmental disputes connected to exploration will be published

‘ in the next issue of Arbitration.ru.

exploration and production — activities, as well as
other related activities (e.g. oil and gas sales).

I have been more discursive with the first two
topics - which fall under public international law —
because they are likely to be less familiar to the gen-
eral practitioner and therefore merit greater eluci-
dation. By its nature, public international law is the
same in Russia as everywhere else, but unless a prac-
titioner has been engaged in matters involving pub-
lic international law (or studied it as university) it is
likely to be less familiar than the areas normally dealt
with in commercial practice.

I would note for Russian readers that the way
the international oil and gas industry is structured
and regulated in Russia is different from that in many
other parts of the world. Each country, of course, has
its own laws and legal practices but the way of doing
things in the international oil and gas industry has
been greatly influenced by US and — especially — UK
practice because so many of the global players have
been engaged there.

Boundary Disputes between
States

Disputes over the land boundaries of states are
as old as mankind. Boundaries in western Europe
have been stable since the Treaty of Versailles (1919),
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while those in central and eastern Europe have been
anything but so. Nonetheless, since WW2, the main
oil and gas producing regions there have lain in plac-
es that are relatively remote from disputed areas.
The break-up of the former Soviet Union into new
states was relatively peaceful and the main oil and gas
producing areas were little affected by disputes over
boundaries, although there have been exceptions
in Georgia and Crimea. These disputes however have
involved major political issues of a kind that go much
wider than boundary determination through legal
processes. These may, of course, come into play at
a future stage if the broader issues are resolved. The
area where there have been issues within the former
Soviet Union that might be resolved in this way con-
cern the delimitation boundaries within the Caspian
Sea, which is problematic because, being wholly en-
closed, it is not subject to international public law of
the sea (about which, see below) and, on the other
hand, the countries concerned have been reluctant
to treat it merely as a lake. Nonetheless, they have
come to practical resolution (in some cases by bilat-
eral agreements between adjacent states) that has en-
abled exploitation to take place in areas that would
clearly belong to one country or another if a full de-
limitation were achieved (particularly in areas off-
shore Kazakhstan, Russia and Azerbaijan) and they
may also be well on the way to resolution in the re-
maining areas.

However, the situation in many other parts of the
world — especially the Middle East, Africa and Asia

— in many cases have involved legal as well as politi-
cal processes. In some cases — such as in the Empty
Quarter of the Arabian quadrilateral - the boundaries
have been ill defined because in the past there was no
need to define them and the area was in common use
by different tribes. In others, particularly where states
have split up or otherwise been separated into differ-
ent new states, the situation has been more complex.
Settling such disputes involves reviewing historical
antecedents and usage as well as geography. The sit-
uation inevitably becomes more complicated — and
focus on the issues more intense — once oil or gas (or
other valuable minerals) is found. It is, in practice,
possible to exploit such resources without challenge
in areas where there is unlikely to be any adverse
claim. It is different, of course, where such a claim is
likely or active.

In North America, the landward boundaries
were settled in the 19th century. However, delimita-
tion of seaward boundaries has been a different mat-
ter and initiated the development of public interna-
tional law described below.

By contrast with the landward situation, the legal
regime relating to offshore boundaries — particularly
as regards the continental shelf - is relatively new. It
began in 1945 when President Truman declared pub-
licly that the United States intended to exploit the
natural resources of the continental shelf beneath the
seas contiguous to its coasts. The focus was particu-
larly on the Gulf of Mexico, which is very rich in oil
and gas deposits. Many nations joined in subsequent-
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ly to assert claims in respect of their own continental
shelf areas, and it quickly became evident that some
sort of resolution was needed which would be effec-
tive in public international law. An International Law
Commission worked between 1951 and 1958, and
the United Nations held its first conference on the
law of the sea in Geneva, Switzerland. This resulted
in four treaties in 1958 which covered a broad range
of public international law issues relating to the law
of the sea and together constituted the Convention
on the Continental Shelf. It had a high level of adher-
ence amongst the major coastal states (although some
registered reservations, i.e. their acceptance was qual-
ified in relation to matters key to them).

The most contentious area concerns the divid-
ing line separating areas of jurisdiction between adja-
cent or opposite states where the continental shelf is
the natural prolongation of the land territory of both
states.

The Convention set out principles on determi-
nation of baselines, bays, delimitation between states
whose coasts are adjacent or face each other, inno-
cent passage and contiguous zone. It also addressed
the notion, limits and regime of the continental shelf.
Amongst other things it set out the ”equidistance-spe-
cial circumstances” principle as the method of delim-
itation of boundaries between states in offshore areas.
This provides that the boundary between opposite or
adjacent states is to be determined along the median
or equidistance line between their respective coasts,
in the absence of agreement to the contrary or special
circumstances justifying another boundary.

Most importantly, in the North Sea Continental
Shelf case of 1969 the International Court of Justice
in the Hague (ICJ), whose decisions are generally re-
garded as definitive in this area of public internation-
al law, declared that there was a body of customary
international law on the continental shelf which is
identical in content to Articles 1 and 3 of the Con-
vention. It declined to hold that the equidistance
principle contained in Article 6 also held the same
status, preferring instead “equitable principles”; but
in practice the effect of this approach has been to rec-
ognize equidistance as a starting point but to empha-
sise the importance of special circumstances rather
than pure equidistance in arriving at final delimi-
tation. Other decisions followed. Most notable was
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in the Anglo-French Continental Shelf Case (1997-
8), which was not a decision of the ICJ but rather of
an ad hoc tribunal whose award was published. The
case was complicated due to the number and location
of islands (especially the Channel Islands, which are
close to the French coast), promontories and other
irregularities. The tribunal held that “a lateral equi-
distance line extending...for long distances may...
result in inequitable delimitation by reason of the
distorting effect of individual geographical features™.
In the Libya/Malta Continental Shelf case of 1985,
the ICJ applied an “equitable principles/special cir-
cumstances” approach which took into account the
general configuration of coastlines and proportion-
ality between length of coastline and length of con-
tinental shelf, with the result that it established de-
limitation 18 minutes north of the equidistance line
— in effect recognizing the much greater mass of Lib-
ya in comparison with Malta.

In legal historical terms this body of law estab-
lished by the Convention and ICJ decisions was a re-
markable achievement in a relatively short period of
time.

The Third United Nations Conference on the
Law of the Sea between 1973 and 1982 resulted in an
even more wide-ranging Convention on the Law of
the Sea of 1982 (“UNCLOS”) which had an even
larger number of adherents, but some significant
states — most notably the United States — did not
adopt it. Nonetheless, in relation to delimitation
of boundaries, UNCLOS reaffirmed the principles
in the 1958 Convention and the decisions of the ICJ
as reflecting customary international law.

The success of this international law regime
is well exemplified by the agreement in 2010 of the
Russia-Norway treaty on delimitation and coopera-
tion in the Barents Sea and the Arctic Ocean. It was
signed after many decades of negotiations going back
into the Soviet period.

It remains to be seen how this will play out in the
broader reaches of the Arctic Ocean, where both
Russia and Canada have very long coastlines and the
United States a relatively short one. In recent years,
Russian has been carefully taking steps to lay its claim
by asserting its position in relative to the Lomonosov
and Mendeleev Ridges in its offshore continental
shelf area.



Investor-State Dispute
Settlement

Having successfully attracted investment, states
sometimes — and from an investor’s point of view,
far too often - change their minds about the terms
that should apply. This has been the experience of
many in the petroleum industry over a long period of
time. A state trying to attract investment — particu-
larly where no oil or gas has previously been found
- may offer an investor very favourable terms which
the state (or some key element in it) later regrets. The
reasoning before the investor comes in (particularly,
but not always, where the population of the state is
desperately poor) often is, in effect, that “something
is better than nothing” bearing in mind that the state
has neither the technical capabilities nor the capital
to find petroleum in the ground (whether onshore or
offshore) and therefore to do what is necessary to get
the interested foreign investors in. It is rarely easy
to find oil or gas where none has been found before
(even in countries which subsequently prove to have
vast and prolific reserves — Iran and Saudi Arabia are
a very good examples) so the investor perceives that
it is taking very high risks and should be rewarded
accordingly. Once the reserves have been proved and
developed, all this may be forgotten about, particu-
larly by the government of the state and its popula-
tion who see “our 0il” or “our gas” being produced
by foreigners who make a lot of money out of it. In-
evitably there are suggestions (or, at least, innuendos)
that the clever foreigners with the assistance of their
sophisticated international lawyers pulled some sort
of “fast one” on the gullible politicians of the state
in persuading it to grant the initial terms.

Non-financial aspects may also come into the
picture. Environment, health and safety, labour rights
and human rights issues can become of great concern
and, in some situations, can outweigh the financial
side. The imbalance between benefits accruing to the
local community and the nation as such can some-
times make the situation very complicated.

This is not only a problem in developing coun-
tries — similar situations have arisen in countries as
advanced and diverse as the UK and Israel. (The
United States, which has had its own powerful do-
mestic industry since the mid-19th century, whilst
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not so much concerned about foreign investment
in its petroleum industry, has nonetheless experi-
enced high tensions between the interests of consum-
ers and producers - and massive domestic anti-trust
issues - which continue to this day and, in some ways,
may be seen by some as analogous.)

Stabilisation

Over time, investors from the international pe-
troleum industry have developed techniques for pro-
tecting themselves. One of the older techniques was
the use of “stabilisation” provisions either in legis-
lation or agreements with governments (or both).
Stabilisation provisions can take various forms, the
most common of which are clauses which attempt
to “freeze” the state’s legislation so that subsequent
changes do not affect the investor, clauses which pro-
vide that the state will not nationalise the assets or
modify the investment contract without the investor’s
agreement, economic equilibrium clauses - which
provide that the state will maintain the economic
equilibrium of the investment and compensate the
investor if it is disturbed by e.g. subsequent legislation
- and clauses which provide that the burden of chang-
es resulting from subsequent legislation will be borne
by the state. Economic equilibrium clauses were par-
ticularly common while stabilisation provisions were
still fashionable.

The problem with legislative stabilisation is
very simple — the state is sovereign, and it is often
impossible (particularly in the absence of external
pressure from the investor’s home state, which may
be reluctant to interfere in another state’s affairs)
to prevent the legislation from being changed subse-
quently. Contractual stabilisation therefore has been
preferred, but the drafting of clauses that will be ef-
fective in all possible situations is fraught with diffi-
culty, not least because it is often not possible at the
outset to anticipate the circumstances that could give
rise to a dispute in future. If a dispute arises over a
stabilisation clause therefore, however carefully and
thoughtfully the draftsman may have worked in pre-
paring it, the claim is almost inevitably a complex,
long and hard-fought one.
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For this reason, stabilisation clauses have fallen
from fashion as a way of providing long term security
for investments in the industry.

PSAs

The industry has tended, in recent years, to focus
much more on the form of the grant of rights to ex-
ploit petroleum. In Russia, during the Yeltsin years,
the international industry was very reluctant to invest
under the licencing regime which Russia had adopt-
ed to replace that of the Soviet system. Licensing
regimes are common in western Europe, so why not
in Russia?

The problem with licensing is that it falls under
administrative law, under which it is usually much
more difficult to bring a claim successfully than under
a contract. The industry therefore prefers contractual
forms, particularly where the contract provides for a
governing law of a state other than the one in which
the investment is made (English law being much fa-
voured for this) and international arbitration, which
is enforceable under the New York convention. The
effectiveness of this was proved in the Libya cases of
the 1970s after Libya nationalised the assets of various
international oil companies. Although enforcement
of awards in Libya itself was not possible, the compa-
nies were able to arrest cargoes of oil being exported
by Libya and satisfy their claims from the proceeds.

Production sharing agreements (PSAs) in their
current form were introduced in Indonesia in the
1960s as a way of giving the state more control and di-
rect participation in petroleum production - in con-
trast to the more traditional concession agreements
which had previously been used in much of the Mid-
dle East, Africa, Asia and Latin America. None-
theless, although the international industry was not
happy with the imposition of PSAs at the time, after
reflection they took the view that the contractual na-
ture of the relationship under a PSA (particularly if it
includes the protections above-indicated) gave them
much more protection than under a licence and it be-
came a preferred form of grant of petroleum exploita-
tion rights.

Whereas international companies were willing
to live with the uncertainties of licensing in the UK
which has a highly respected legal system, they were
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not willing to take the risk in Russia — at least not until
BP struck its highly lucrative deal with TNK, which
brought them extensively into the Russian licens-
ing system. The insistence of the other international
companies that they would only participate in Russia
under PSAs then faded away. PSAs are, nonetheless,
still popular with the international industry in other
jurisdictions.

ISDS

In recent years, the industry has also focused on
the protections available in Investor-State Dispute
Settlement (ISDS). ISDS is another relatively new-
ly developed field. Traditionally, if an investor had a
claim against a foreign state and felt it could not ob-
tain an adequate remedy in the state’s own courts or
other domestic processes, it could try to prevail upon
its own state to take up the claim as between the two
states — state-state-dispute-settlement. Some states
would conclude Friendship, Commerce and Navi-
gation treaties to facilitate this. However, in practice,
because it was necessary to involve the investor’s own
state the process was often cumbersome and unsatis-
factory both to the investor and the states involved —
particularly if the investor’s home state was reluctant
to get involved in the dispute.

Since the late 1950s, many states have entered
in Bilateral Investment Treaties (BITs). These often
provide assurances relating to foreign direct invest-
ment such as fair and equitable treatment (which
limits arbitrary and discriminatory treatment), pro-
tection from expropriation, most favoured nation
treatment (nationals and companies of the investor
country being treated no worse than those from any
other country), national treatment (being treated at
least as well as nationals of the investee country), free
transfer of investment and returns. The most signifi-
cant feature of BITs for investors is that they enable
the investor to have recourse to international arbi-
tration directly against the host state (without having
to ask the investor’s own state to get involved) through
international arbitration (so that the investor does not
need to go to the domestic courts of the host state).

The development of ISDS has been managed
under the auspices of the Investment Center for the
Settlement of Investment Disputes based in Washing-



ton, D.C. (ICSID). The first BIT was signed in No-
vember 1959 between Pakistan and the Federal Re-
public of Germany. There are now over 2,750 BITs.

There are also multinational treaties — such as
the Energy Charter Treaty — and free trade agree-
ments — such as the North American Free Trade
Agreement (which is also multinational) and, more
recently, Comprehensive Economic and Trade Agree-
ment between Canada and the European Union
(CETA) — which include similar protections. CETA
includes an unusual dispute settlement by setting up a
special court to determine disputes.

An investor initiating an arbitration under a BIT
or similar treaty usually has choice of doing so under
UNCITRAL rules or ICSID rules.

Each BIT is different. Some states have their
own standard forms but, in practice, the actual terms
after negotiation may depart from the form and it
is necessary to look carefully at the BIT applicable
to the situation of the investor concerned. Some in-
vestors carefully structure their investments through
countries with favourable BITs, but it is essential
to check the effectiveness particularly if the structure
is somewhat artificial.

Since the late 1990s, there has been an explo-
sion of ISDS claims. This has arisen partly because so
many treaties have been signed, partly because of the
globalization of business and partly because investors
see the example of other investors bringing claims.

ISDS claims are often very high profile. Al-
though the arbitrations are subject to confidentiali-
ty, news of an important claim often leaks out or is
publicised by one side (or both) and, when this hap-
pens, it may become controversial. Governments may
complain that ISDS inhibits them from instituting or
implementing reforms and policies relating to pub-
lic health, environmental protection, labour rights
and human rights. Against this, it is pointed out that
investment treaties do not limit a sovereign’s right
to regulate in the public interest in a fair, reasonable
and non-discriminatory matter.

The proliferation of cases and their political
high profile has resulted in other criticisms partic-
ularly since it has become apparent that claims can
be directed against developed country states — e.g.
under NAFTA or the Energy Charter Treaty — and
particularly have emerged in relation to the negotia-
tions between the EU and countries like the US and

’

Canada (hence the different approach to dispute res-
olution taken in CETA).

It is sometimes suggested that there is a con-
spiracy between the arbitrators and the law firms
to promote ISDS because they earn large fees from
it and therefore the arbitrators (many of whom are
also practitioners in law firms) tend to favour inves-
tors so as to encourage them to being claims. This is
particularly the case where arbitrators also practice as
counsel. However, according to the International Bar
Association (IBA), states have won a higher percent-
age of ISDS cases than investors and about a third of
cases end in settlement. The IBA has also observed
that investors, when successful, recover on average
less than half of the amounts claimed and that “only
8 per cent of ISDS proceedings are commenced by
very large multinational corporations.” It also notes
that the practice of awarding costs against the losing
party also discourages claims with substance.

Another criticism concerns the transparency of
the process. Because arbitrations are confidential and
conducted in private, the public do not have access
and the press particularly can be irked by this. In prac-
tice, however, a great deal of information about ISDS
cases of public important is, in practice, made public.

Another concern often expressed is that the ar-
bitrators are private practitioners who may or may not
have judicial background and that tribunals do not
take account of broader policy concerns in that way
that judges would. This may be true of some but not
all, and, generally, the arbitrators involved in ISDS
cases tend to be highly qualified.

There is also the advantage in most ISDS arbi-
trations that the tribunal consists of three arbitrators,
with each party appointing one and the third deter-
mined either by the parties or their appointees or, if
they can’t agree, by an institution agreed on by the
parties. The parties therefore have greater control
over the selection of arbitrators than is usual in court
proceedings, although this point is often ignored
in the debate over the merits of ISDS.

One approach is for the BIT or trade agreement
to provide for the establishment of an “investor court”
to provide greater accountability and transparency.
This was the approach taken in CETA, which has re-
cently been approved by the European Court of Jus-
tice as compliant with EU law.
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he sixth Annual Arbitration Association Conference was held on 25 April
at the Marriott Grand Hotel in Moscow. The number of participants and
speakers of the event comprised more than a hundred people.

The Conference was opened by Vladimir Khvalei, Chair of the Board
of the Arbitration Association. Vladimir ironically mentioned the problems that
have only recently existed in Russian arbitration. He paraphrased a popular com-
edy program on Russian television: “We live in a beautiful country. Only we can
create arbitration courts for fictitious debts.” He mentioned: “If a tree fades
in Russia, everyone will talk about it. If a tree blooms in Russia, no one will write
about it.” The Arbitration Association is trying to promote Russia as a place of
arbitration, and the Association has good arguments for this. The speaker referred
to a study of the Arbitration Association, according to which, for example, more
than 80% of foreign arbitral awards were executed in Russia from 2008 to 2017.
Vladimir reminded the audience that the Prague Rules received the Global Arbi-
tration Review Award for the Best Innovation in 2019.

Denis Novak, Deputy Minister of Justice of the Russian Federation, noted
that 2018 was rich with events in arbitration. In particular, amendments to the Law
on Arbitration were adopted. Denis mentioned that the legislation has increased
the attractiveness of corporate disputes.

In addition, Russia has become more attractive to foreign arbitration institu-
tions. The criteria of the international reputation of foreign arbitration institutions
that want to carry out their activities in Russia have been approved. Regular meet-
ings of the Council for the Improvement of Arbitral Procedure have been held, the
subject of which was announced to a foreign PAI — the Hong Kong International
Arbitration Center (HKIAC).

The powers of the Council over the improvement of arbitration legislation
have been expanded — now it is also engaged in the compilation and monitor-
ing of judicial practice in the application of the Law on Arbitration. “In general,




these changes have turned the page in the history of
Russian arbitration,” said Denis Novak. The speaker
also noted that no repressive measures were designed
against “healthy” ad hoc arbitration. Denis conclud-
ed: “The pro-arbitration turn in the judicial system is
happening slowly. We are at the beginning of a long
path, and members of the Council are committed
to the positive development of arbitration in Russia.”

Kathryn Sanger, Advisor to HKIAC, Partner of
Herbert Smith Freehills in Hong Kong, talked about
the reasons and procedure for submitting applica-
tions for permission to bring Russian disputes to for-
eign PAI. HKIAC is the first foreign institution to re-
ceive such permission, according to Sanger. This was
preceded by extensive preparatory work: HKIAC rep-
resentatives participated in 26 events in Moscow, St.
Petersburg and Vladivostok and the Center conclud-
ed several cooperation agreements with arbitration
centers in Russia. In 2017, the Center began work-
ing with the Arbitration Association. The number of
Russian-speaking arbitrators has increased, now at
35. The HKIAC regulation has also been translated
into Russian. HKIAC could also open a representa-
tive office in Russia.

After the introduction, Vasily Rudomino,
co-founder and partner of ALRUD, opened the first
session “Arbitration of domestic disputes with a for-
eign element”.

Timur Aitkulov, Partner of Clifford Chance and
Member of the Board of the Arbitration Association,
gave a brief analysis of the changes in legislation that
entered into force on 29 March 2019. The likely goal
of changes, according to Timur, is to facilitate the
consideration of corporate disputes in Russia (clause
7.1, Article 7 of the Law on Arbitration). He men-
tioned the new uncertainty that these changes have
created. He focused on the still unclear and unre-
solved amendments. Timur noted that in relation
to corporate disputes, there were three categories
— disputes generally not transferable to arbitration,
disputes in compliance with the four conditions of
arbitrability, and disputes, the condition of the ar-
bitrability of which is their administration by PAI.
Timur also drew attention to the possibility of dual
interpretation of the requirements of an arbitration
agreement of participants in a legal entity. He not-
ed that there is still no sufficient judicial practice on
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these disputes, and many issues remain unresolved.
The speaker paid special attention to the case of Rus-
sian-Singapore arbitration.

Professor Kaj Hober, Chair of the Board of the
Arbitration Institute of the Stockholm Chamber of
Commerce, addressed the issue of the possibility of
dealing with internal disputes by foreign arbitrations.
Kaj said that in Sweden they do not distinguish be-
tween domestic and international arbitration — there
is no distinction between the two in the Swedish Arbi-
tration Act of 1929. And such a distinction is unlikely
to be made in the future. Abuse in arbitration requires
a decision, not by prohibiting the functioning of arbi-
tration courts, but by improving the practice of states
which annul dubious decisions. The authorities of
state and associations of lawyers should also control
the activities of arbitration courts. The very possibil-
ity of companies from one country to seek disputes
in foreign arbitration is based on the freedom of con-
tract and the autonomy of the parties and is funda-
mental to commercial turnover, according to the
speaker.

Francisco G. Prol, Partner, Prol & Asociados,
spoke about Spanish arbitration law, its recent past
and present. The speaker briefly focused on the pe-
culiarities of the settlement of disputes in Spain, the
procedure for appointing arbitrators and challenging
arbitration decisions in state courts. Francisco noted
that, due to linguistic and cultural ties, a significant
number of users of Spanish arbitration are now par-
ties from Latin American countries. The speaker em-
phasized the role of Madrid as a Spanish arbitration
center.

Susanne Heger, lawyer and founder of Heger &
Partners, emphasized that she was speaking on behalf
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of the Secretary General of the Vienna Internation-
al Arbitration Center (VIAC), Alice Fermut-Wolf,
and said that the Austrian institution was issuing an
updated version of the VIAC Regulation in Russian.
Susanne then focused on the criteria for defining in-
ternal disputes and their administration in Austria.

In Austrian law, there is no distinction between
domestic and national disputes, which determines
the criteria — the place of arbitration. This issue is set-
tled by paragraph 577 of the Austrian Code of Civil
Procedure (ZPO). According to this code, parties can
freely agree on the place of arbitration. In this coun-
try, non-arbitrable family disputes, disputes over con-
sumer protection and other disputes may be referred
to arbitration. Previously, internal disputes were
within the competence of local economic chambers
in the federal states of Austria. Now both domestic
and international disputes are within competence of
the VIAC. In 2018, internal disputes dominated the
VIAC. There is no licensing of arbitration institutions
in Austria, as Susanne noted.

The moderator of the second session “The Arbi-
trability of Russian Corporate Disputes” was Stepan
Guzey, Partner at Lidings.

Anton Asoskov, Professor of the Department of
Civil Law, Faculty of Law, Moscow State Universi-
ty, gave a review of the impact of recent legislative
changes on the arbitration of corporate disputes. “Ar-
bitrability of corporate disputes is as confusing as the
history of the seven kingdoms in Game of Thrones,”
the speaker joked. He focused on the rules of corpo-
rate arbitration and the problems of their application.
Asoskov drew attention to the restriction of arbitra-
bility of disputes for strategic business entities listed
in Federal Law No. 57. The speaker also dwelt on the
fact that the amendments to Federal Law No. 531,
when transferring disputes from corporate contracts
to arbitration, eliminated the requirement that all
participants in a legal entity agree to arbitration.

Valeria Romanova, Senior Associate at Linklat-
ers, focused on the nature of corporate disputes. Vale-
ria noted that the practice of determining the jurisdic-
tion of price determination cases when buying shares
and shares to state and arbitration courts has now be-
gun to take shape. The subject and basis of the claim
are more and more carefully considered in their de-
termination. As Valeria mentioned, it would be great
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if courts did not proceed from a formal approach, but
carefully considered the goals and interests that the
party pursues when filing a lawsuit.

Marina Akchurina, a lawyer from Cleary Gottli-
eb, focused on the practical aspects of applying arbi-
tration clauses. According to Marina, share purchase
agreements (SPAs) often include multi-stage arbitra-
tion clauses in which whether the arbitration institu-
tion received permission on the date of the request
for arbitration is tested. Foreign investors indicate the
place of arbitration outside of Russia, with the excep-
tion of arbitration in the ICAC, a center that imper-
atively envisages Moscow as the place of arbitration.
The place of arbitration for disputes arising from
shareholder agreements between Russian parties is
imperatively set to Russia, regardless of the choice of
the arbitration institution, as Marina explained.

Artem Doudko, Partner in Osborne Clarke, fo-
cused on the issues of pre-contractual documenta-
tion in English law (Heads of Terms, Memorandum
of Understanding), as well as agreements on exclusiv-
ity. Artem focused on the role of directors of the com-
pany in English law: they all have equal obligations,
including nominee directors. Minority shareholders
have the right to file a lawsuit against the company
when there is an unlawful infringement of their inter-
ests and rights, for example, when paying out veiled
dividends or when trying to change the company’s
charter against the will of a minority shareholder.
Artem concluded that the protection of the rights of
minority shareholders in English law is gradually in-
creasing.

Martin Burkhardt, Partner in Lenz & Staehelin,
spoke about the arbitrability of corporate disputes




in Switzerland. The Swiss IPL does not impose re-
strictions on the transfer of disputes to arbitration,
but there are pitfalls. Among them is the consent
to arbitration of third parties if they declare their pro-
cedural rights to participate in the dispute. In the ab-
sence of consent, third parties may declare their right
to a fair trial on the basis of paragraph 1, Article 6
ECHR. Burchard gave an example of a case reviewed
by the ECHR — Arret Suda c. Republicque Tcheque
1643 (ECHR 1643/06) dated 2009.

Agis Georgiades, Partner in Christos Georgia-
des & Associates LLC, highlighted the nuances of re-
solving Russian disputes in the jurisdiction of Cyprus.
If the place of arbitration is Russia and the dispute is
not arbitrable in the Russian Federation, the arbitral
award will be rejected. Ifthe place of arbitration is Cy-
prus, but Russian law is applied, a Cyprus court will
have to analyze Russian law and seek expert advice.
Judicial practice on the arbitration of Russian cor-
porate disputes in Cyprus has yet to be determined,
according to Agis. The speaker elaborated on Mak-
simov’s case in more detail, which, in the opinion
of the lawyer, is likely to be a precedent for Cypriot
courts in the scope of recognition of arbitral awards.

Session 3 was moderated by Pavel Bulatov, Ad-
visor to White & Case. Pavel noted that public pro-
curement is an attractive niche, given its current
volume. However, in public procurement there is a
public element, which complicates the possibility of
consideration in an arbitration court. Pavel posed the
main question: “Forbidden, but after the adoption of
the law, it becomes possible [to transfer disputes over
public procurement to arbitration]?” He discussed
with the speakers how control over the choice of an
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arbitration institution should be exercised in the ab-
sence of antitrust control by the state.

Alexander Zamaziy, Managing Director and
Chief of Staff of the Arbitration Center at the Rus-
sian Union of Industrialists and Entrepreneurs, said
that the non-arbitrability of certain types of disputes,
including those indicated in Federal Law No. 223,
was given by the Supreme Court in connection with
several cases where the procedure for choosing arbi-
tration courts was not transparent.

The procedure for choosing a PAI for consid-
eration of disputes from government contracts is es-
tablished in the law, and the current law has resolved
this problem since it checks the scale and nature of
the arbitration center, according to Alexander said.
He further iterated that it would be most reasonable
to present the right to choose the arbitration institu-
tion (or refuse arbitral proceedings in favor of litiga-
tion) to the parties.

Answering the moderator’s questions about
the openness of disputes with a public element, the
speaker noted that if the agreement of the parties or
the law explicitly establishes the requirements for
openness of the proceedings, the Arbitration Center
of the Russian Union of Industrialists and Entrepre-
neurs should follow them.

Ivan Urzhumov, Adviser in Foley Hoag, spoke
about disputes from administrative contracts
in France. Arbitrability depends on whether the dis-
pute is an internal or complicated foreign element.
For internal disputes, persons under public law are
prohibited from entering into arbitration clauses. A
number of exceptions are provided for in the Public
Procurement Code. It also provides for exceptions
in the field of scientific and technical activities and
transportation. Ivan gave examples of relevant cases.
He also gave examples when government contracts
provided for the transfer of disputes to arbitration, for
example, in the construction of the Louvre analogue
in Abu Dhabi. In France, the competence to review
arbitral awards lies with the courts of law and admin-
istrative courts.

Alexander Bezborodov, Partner at BEITEN
BURKHARDT, drew the audience’s attention to a
special code of administrative proceedings and the
German Civil Procedure Code (ZPO), which rein-
force the general arbitrability of public procurement
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disputes. Labor, patent and employment disputes are
exceptions to the general arbitration rule. Alexander
gave an example of the case of Toll Collect GmbH
against the German government, which became
known from WikiLeaks. Consideration of the dispute
by an ad hoc tribunal took 14 years. The amount of
compensation and the opacity of the case sparked
criticism from the country’s parliament. Now
in Germany, discussions are underway about the need
to make disputes arising out of public contracts pub-
lic.

Session 4 “Bla-bla-blyka: Short discussions
from the floor” was held by Vladimir Khvalei. He in-
troduced the speakers and briefly spoke about the role
of working groups in the Arbitration Association, in-
viting participants to join the working groups.

Ilya Rachkov, Partner at Nektorov, Saveliev and
Partners, held a short discussion on “The fate of in-
vestment disputes involving Russia.” Ilya suggested
the audience think over a case of a Russian bank,
which was owned by the main beneficiary through
a Swiss company, and the banking license was with-
drawn by the State. Professor Kai Hober commented
on the situation and turned to the concept of indirect
expropriation.

Dmitry Ivanov, Partner at Morgan Lewis, high-
lighted the topic “Data protection in arbitration: Key
issues.” The speaker said that disclosure of the parties
in the process may be necessary, but risky. There are
currently several data protection initiatives in place:
GDPR, as well as the ICCA and IBA initiatives.
Penalties for breaking the GDPR amount to EUR 20
million. Dmitry also drew attention to the confiden-
tiality limits in English law.

Sergey Usoskin, Attorney, Partner at Double
Bridge Law, spoke about what actions state courts
interpret as acceptance of jurisdiction by the parties
in the discussion “Tendencies in the practice of Rus-
sian courts in relation to arbitration.” Sergey’s col-
league in the Arbitration Association working group,
Mikhail Kalinin, drew attention to the decision in the
Tatneft case. Oleg Todua briefly outlined the role of
pre-trial procedures and the observance of the com-
plaints procedure if this issue has already been con-
sidered by the arbitrators. During the session, Anton
Alifanov focused on the role of Rosfinmonitoring
in the enforcement of arbitral awards: this govern-
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ment body can counteract enforcement alongside the
opposing party and the court, when its experts indi-
cate that the execution of the award may be contrary
to public order.

Andrey Kostitsyn, AdHoc Arbitration, moderat-
ed the discussion on the fate of ad hoc arbitration and
compared the number of warrants granted by Russian
courts since the beginning of 2019 for ad hoc and per-
manent arbitrations institutions’ awards: 19 warrants
were issued for arbitration institutions awards, while
for ad hoc awards, 55 warrants were granted. As An-
drey iterated, this comparison suggests that ad hoc
arbitration exists in Russia, but they are afraid to pro-
mote it. He further said that it is necessary to develop
ad hoc arbitration together.

The discussion “Mediation: The patient is more
alive than dead” was conducted by Irina Suspitsyna,
foreign economic activity lawyer in Miratorg Agri-
business Holding. Maxim Zhukov, lawyer of the Be-
larusian law firm SBH, noted that the Ministry of
Justice of the Republic of Belarus is trying to pop-
ularize mediation. According to Maxim, resorting
to mediation in Belarus is possible only in the prepa-
ratory court session. Irina Butalova, a representative
of the Moscow Center for Mediation and Law, gave a
practical example of mediation between an oil com-
pany and contractors resolved through mediation.

The Sixth Annual Arbitration Association
Conference ended with an informal discussion of
participants in the lobby of the Marriott Grand Ho-
tel. The event received very positive reviews from
guests and speakers.
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Hus 00 otBone. Cya mocuuTai, 4To B TaHHOM CIIy-

yae J0/KHA OBITh MPEINpPUHATA TIOTBITKA OTBOAA

apOouTpa B TOpSAKEe, MPEIyCMOTPEHHOM 3aKOHOM
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OTBETCTBUM C MPUMEHUMBIMU HOpMaMM (PYHKIIUU
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Metrel UK Ltd o coneiicTBUM B OTBOIE TpeTeli-
ckoro cynb MKAC 1. 3. Autkynosa mo aemxy No
M-118/2018 MexayHapogHOTO KOMMEPYECKO-
ro apourpaxHoro cyaa npu TIIIT PO (MKAC)
o ucky OAO «CBET» k Magneco/Metrel UK Ltd
0 B3bICKAHWU JIEHEXKHBIX CPEIICTB.
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OB30P CYOEEHbIX PELLIEHUW PO

CTOPOHA B APBUTPAXKE U3BELLIEHA

HEHAOJIEXXALLLUM OBPA3OM,

Cy[ OTKA3AJICA UCNOJIHUTb PELLUEHUE

Homepa gen B rocyaapcTBeHHOM cyae:
A40-217053/2018 u A40-217058/2018.

CTopoHbI cnopa:

PaspeLwuaBLunii cnop TpeTenckuii cya;:

H/o.

ApbuTpsi:
H/o.

C. B. MoozopHas.

MexwcdyHapooHas mopzosasi KOMNAHUS € 02pAdHUYeHHOU omeemcmeeHHOCMbIO «HuCYyHASHbY /
«YucyHnaHe YancyHka» (Kumati) - 3aseumesib 8 20cy0apcmeeHHOM cyoe;
3A0 «APM-ABTO» (Poccus)- 3auHmepecosaHHoe Auyo 8 20cy0apcmeeHHOM cyoe.

CIETAC (China International Economic and Trade Arbitration Commission - Ap6umpaxicHuiti cyo
Kumatickot mexcoyHapodHoli skoHoMmuyecKkol u mopzosoli apbumpax;cHol KoMuccuu).

MpeactaBUTENIN CTOPOH B TPETEMCKOM Ccyae:

MpeacTtaBUTENIN CTOPOH B roCygapCTBEHHOM cyfe:
«YncyHnsHb» / «HucyHnaHb YUncyHkan: [. B. HypacuHckud, A. [1. LLuwosa.
3A0 «APM-ABTO»: [I. H. Ckonkapesa, B. B. Poxckos.

Cynbs, BbIHECLLUMI pELLUEHUE B rOCYJapCTBEHHOM Cyge:

Ha paccMmorpeHue ApOuTpaxHoro cyga T
MockBbI ObLTM TIepefaHbl IBa 3asBICHUS: MEXTY-
HapOJIHOW TOProBOW KOMITAHWM C OTPAaHUYEHHOU
OTBETCTBEHHOCTbIO «WKyHIIHL UXKYHKI» U MEX-
JYHApOIHOW TOPTOBOM KOMIIAHWM C OTrpaHUYEH-
HOW OTBETCTBEHHOCTBIO «YKYHISIHb». 3asBICHUS
O TIPU3HAHUU U TIPUBEJCHUY B UCTIOTHEHUE IBYX pe-
eHuii Apoutpaxnoro cyna Kuraiickoi MexayHa-
POMTHOI 9KOHOMMWYECKOI 1 TOPTOBOM apOUTpaKHOM
komuccuu (1o geaam Ne M20161453 u M20161291)
paccMaTpUBaIMCh B paMKaxX IBYX Pa3JIMYHBIX MPO-
WU3BOJICTB, HO B OIMH J€Hb, OMHUM 1 TEM XK€ CyIbEei,
C yJyacTMEM OIHMX U TeX Xe mpencraBureneit. ITo-
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TOMY B paMKax aHajau3a Mbl OObeIUHWIN 00a Aesa
B oJiMH 0030p. [IprMeuaTesbHO, YTO B IeaX TaKxKe
npuHuMaia yyactrne @enepanbHas ciyxkoa 1mo ¢u-
HaHCOBOMY MOHUTOPUHTY.

0O6a apoutpaxHbix pemenuss CIETAC kaca-
JINCh CTOpa, BO3HUKILETO M3 HEHAJIeXAIlero 1c-
MOJTHEHUS 3aKJIIOUEHHBIX IOTOBOPOB KYILIU-TTPOJIa-
>ku. PellieHust ObLIM BBIHECEHBI B TIOJIb3Y KUTAWCKOM
KOMITAaHWM, TIPU 3TOM CIIOPBI OBLIM PACCMOTPEHBI
B otcyrctBUe 3A0 «APM-ABTO». YBenomieHue
MPOVCXOAUIO TOCPEACTBOM CIYKOBI JIOCTABKU
EMS, omHako, KakK CleloBajJio U3 JOKa3aTeJIbCTB,
MU3BEIlleHUs] ObUIM HampaBjJeHbl MO HEBEPHOMY



o

agpecy (He ToMy, KOTOPbIl ObLT yKa3aH B npeamM0Oyiax noropopoB u B ET'PHOJI), Ha mouTo-
BBIX HaKJIaIHBIX B rpade «[Tomxydarenp» He ObUIO MOAMMCH TTOTyYaTENsl.

Cyn oTkasaa B MPUBEIECHUN B UCITOJHEHUE ABYX pelleHnil ApouTtpaxHoro cyna Ku-
TalicKOl MEXAYHApOIHON 9KOHOMMYECKON M TOProBO apOUTPaKHOW KOMUCCHUM B CBSI3U
C HEHAUTEXKAIIIM U3BEIIIEHUEM.

MPU 3AMEHE FTEHNOAPAOYNKA TPETENCKAA OFTOBOPKA
COXPAHUNA OENCTBUE, TAXXEJTOE PUHAHCOBOE
NONOXXEHUE CTOPOHbI HE MPEMNATCTBYET PACCMOTPEHUIO
OEJIA B TPETENCKOM CYAE. 3AABJIEHUA 1O CYLLECTBY
CMNOPA, BbICKA3AHHbBIE 0O BO3PAXXEHUI MO
KOMMNETEHUUN, UMEIKOT CUTY, TOJIbKO ECJIN OHU
COENNAHbI YITO/THOMOYEHHBIM JINLOM

Homep aena B rocyaapctTBeHHoOM cyae: A82-20226/2018.

CTopoHbI criopa:

000 «XalinyHussaHckasa KomnaHus «3Hepzo Cmpoli» (Poccusi) - ucmeu, 3aseumess 8
20Cy0apcmeeHHOM cyoe;

000 «XyaosaHb-TeHuHckasa T3L» (Poccusi) - omeemuyuk, 3auHmepecosaHHoe AUyo 8
20Ccy0apcmeeHHOM cyoe.

CornacoBaHHbI CTOPOHAMU TPETENCKUI cya,:
MKAC npu TI1IM P® (paHee - Tpemetickuli cy0 048 paspewleHus 3koHoMuyeckux cnopos npu Tl
Po).

MpepcTaBuTENN CTOPOH B TPETEUCKOM cyae: H/0.

Apbutpsi: H/0.

MpepcTaBUTENN CTOPOH B rOCYJ,apCTBEHHOM cyae:
000 «X3tinyHu3saHckas KomnaHus «3Hepzo Cmpoli»: H/O.
000 «XyaosiHb-TeHuHckas T3L»: C. WN. babeHKo.

Cyabu, BbiHECLLME peLleHne B rocyJapCTBEHHOM cyae:

[Nepeas uHcmaryus: WN. M. JlanoykuHa.

AnennsyuonHas uHcmarnyus: C. I, MNonskoea (npedcedamenbcmeytoujuli cyobs),
J1. H. lopes, /1. I. Manvix.
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OB30P CYAEBHbLIX PELLIEHI P>

OO111ecTBO ¢ OrpaHUYEHHOW OTBETCTBEH-
HOCTbIO «XoHnyHIBsAHCKasg Kommanust “OHepro
Ctpoit”» o0paTuoch B apOMTpaXXHBIA Ccyn C uC-
KOBBIM 3asiBIEHUEM K OOIIECTBY C OrpaHUYEHHON
OTBETCTBEHHOCThIO «XyalasHb-TeHuHckass TOLy.
OTBETUMK HacTaWBajl Ha OCTaBJEHUM 3asiBJICHUS
0e3 paccMOoTpeHUs Ha ocHoBaHUU CT. 148 AIIK P®D
BBUIY HaJIUYMs TpeTeiickoit oroBopku. Mcter ke
CChLJIajIcs Ha TO, UTO:

* TpeTeiickas OroBopkKa HWYTOXHa, TakK

KaK TPETEUCKUI Cyl, YKa3aHHBII B TOTOBO-
pe, TUKBUIUPOBAH;

* TpeTeiicKasi OroBOpKa yTpaTuia CHIY B CBSI-
31 C 3aMEHOI TeHMOAPSAYNKA IO TOTOBO-
py;

* TpeTeiicKasi OoroBOpKa HEUCITOJTHUMA BBUITY
TPYAHOTO (PMHAHCOBOTO MOJIOXKEHUS UCTIIA
(HayokeHUe apecTta Ha JCHEXHBIE Cpei-
CTBa, a TAK:Ke To/1ava 3asiBJICHUS O PU3HA-
HUM ero 0AaHKPOTOM);

* OTBETYMK YTpaTWI TIPpaBO  CCHLIATHCS
Ha TPETEMCKYIO0 OTOBOPKY BBUJLY 3asIBICHMUS
BCTPEYHOTO MCKa B TOCYAapCTBEHHBIN CYI,
a He B TPETEVICKUI CYI.

OnpenenenueMm oT 21 sauBaps 2019 roma uc-
KOBOE 3asiBJIEHME OCTaBJIeHO 0e3 paccMOTpeHWUsl,
CyJ aneJUISIMOHHONW MHCTAHIIMY TTOCTAHOBJICHUEM
ot 19 mapta 2019 roga octaBwI JaHHOE OIpeaese-
Hue B cuiie. Cyl MOTMBHUPOBAJ 3TO CJICAYIOIINM:

*  (QYHKIUM JTUKBUAMPOBAHHOTO TPETEUCKO-
ro cyga nepenumi MKAC npu TIIIT P®
B MOPSIIKE MPAaBOPEEeMCTBa;

« 000 «XosinyHuzgaHckas  KommaHus
«DHepro Crpoii» TpUHSIO Ha ceds Bech
KOMILJIEKC MpaB M 00513aHHOCTEM MpeabITy-
1IETO TeHITOAPSIIYMKaA IO T0roBOpY 6e3 uc-
KJTIOYEHUSI, B TOM YHCJIE U TPETEMCKYIO Oro-
BOPKY;

* HaJOXEHUE apecTa Ha IEHeXKHBbIe CpeACcTBa
WCTIA, a TaKXKe Mojava 3asiBJICHUs O TIpU-
3HAaHUM €T0 HEeCOCTOSITebHBIM (0aHKpO-
TOM) caMU IO ceOe He CBUAETEIbCTBYIOT
O HEUCMOJHUMOCTH TPETEHCKOro coria-
IIEeHUsI. YKa3aHHBI BBIBOJ COLJIACyeTCsI
C MO3UIIMEN, U3T0KEHHON B OTIPeIeICHUSX
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BepxosHoro cyna Poccuiickoit @enepaiu
ot 19 mapra 2015 roma Ne 302-DC15-1082
n oT 29 centsiopst 2016 roma Ne 307-95C16-
12344. Wcteu He TmpeacTaBUWJ JoKasa-
TEJbCTB OOpaIlleHUsI B COOTBETCTBYIOLIMUIA
TPETEUCKUIA Cyd M OTKa3a TPETEMCKOro
cyla B IPUHSITUM 3asIBJICHUS

*  BCTPEYHBIN MCK OBLT 3asiBJIEH HETTPAaBOMOY-
HBIM JINLIOM.

Ha wam B3misia, 3mech MOXHO CHeIaTh psif
Ba)KHBIX BHIBOJIOB.

Bo-nepBuIX, CynoM AaHa IIMpoKas MHTepIIpe-
Talusl MpoleCCyaIbHOTO TTPaBOIpeeMCTBa (3aMeHa
TeHMNOAPsMUMKa BJeYeT Mepenady mnpas Mo TpeTeii-
CKOI1 OTOBODKE).

Bo-BTOpHBIX, CyI MOATBEPAWI, YTO TaXKE COCTO-
ssHUEe OaHKPOTCTBA HE BJIMSIET HA WCIIOJTHUMOCTH
OTOBOPKM (UTO KpailHe aKTyaJbHO JUISI POCCUCKOMN
NeCTBUTEIIBHOCTH).

B-TpeTbux, cyn 3as1BUJI CBOIO MO3UIIAIO OTHOCH -
TEJIbHO TPEeIOB YyTPaThl MpaBa CChLIAThCI Ha Tpe-
TEMCKYI0 OTOBOPKY BBMIY 3asIBJICHUSI BO3pakECHUI
no cyuiectBy. [1o o0iiemMy npaBuily, eciii CTOPOHA
IO 3a4BJIEHUSA BO3PAXKEHUIN O HATMYUU TPETEHUCKON
OTOBOPKM BBICKAXXET MO3ULIMIO IO CYIIECTBY CMoOpa,
OHa TeM CaMbIM COIIAIlaeTCs C IOPUCAUKIIUIA TOCy-
JTapCTBEHHOTO cyna. B HacTos1eM nejie OTBETYNKOM
OBLI 3asIBJICH BCTPEYHBIA UCK, OMHAKO OH ObLT MO/~
MUCaH HEYMOJHOMOYEHHBIM JUIIOM. TakuM obpa-
30M, MBI HAXOJWM ITOATBEPKACHNE BIIOJTHE OXXKMIae-
MOTO BBIBOJIA: 3asIBJICHUST HEYTTOJTHOMOYEHHBIX JIUIT
1O CYIIECTBY COpa, BBICKA3aHHBIE A0 BO3PaKEHUI
0 IOPUCAUKIINY, HE BIUSIOT Ha TTOCTEACTBUS TaKO-
ro OCTapuMBaHUs IOPUCIUKIIMUA TOCYAAapPCTBEHHOTO
cyza.

B-ueTBepThIX, OrOBOPKM, 3aKIIOUEHHBIE TaxKe
3a0JIT0 70 YCJIOBHOIO «pyOexka» TpeTeicKoil pe-
dopmbr 2016 Toma (a U3 0OCTOATENBCTB Aea CAeay-
€T, 4YTO JOTOBOP MEXIY CTOpoHaMu AaTupoBaH 2012
TOJIOM), MOTYT OBITh UCITIOJJTHUMBI. B TaHHOM ciy4yae
dakr Toro, uto MKAC nipu TIIIT PD asnsiercs mpa-
BoIIpeeMHUKOM TpeTelicKoro cyaa Uisl pa3pereHust
sKoHoMu4eckux criopos ripu TTITT P®, npsimo cre-
nyeT u3 [Nonoxenus o MKAC npu TIIIT PO®.
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AHANMUTUKA | CBA3b CO CTPATEMMYECKM MPEAMPUATUEM

CBA3b CO CTPATEI MMECKNM
NPEOTNPUNATVEM - UMMYHWTET
OT NCTTOJIHEHNA
APBUTPAXXHOT'O PELUEHUNA?

AHHa PsasaHoea
cmaxcep Baker McKenzie, Mockea

Homep pgena B rocygapctBeHHoM cyge: A40-117331/2018.

CTopoHbI criopa:

Banwell International Limited - 3aseumesnb 8 20cy0apcmeeHHOM cyoe,
ucmeuy 8 mpemelcKoM cyoe;

AO «Pocuwesnbgh» - 3auHmepecosaHHoe AUU0 8 20Cy0apcmeeHHOM cyoe,
omeemuyuk 8 mpemeUlickomM cyoe;

M®HC N2 3 no 2. Mockee, ®edepanbHas caymcba no puUHaHCO80OMY
MOHUMOPUH2Y - mpembUu Auya.

PaspeluaBLumii cnop TpeTemckum cya,
JloHOOHCKUll MewdyHapoOHbIli mpemelickuli cyd (LCIA).

MpepcTaBUTENN CTOPOH B TPETENCKOM cyae: H/0.

ApbuTpbl:
[xc. bepH (npedcedamenbcmayrowjuli apbump), O. baznaaii, K. BaaHwapo.

MpepcTaBUTENN CTOPOH B rOCYAapCTBEHHOM CYAE:
Banwell International Limited: M. Tyzenvbaes.
AO «POCLLEJIb®»: H/O.

Cyapbs, BbiHECLLINI onpeaesieHne 06 oTKase B NPU3HaHUU U
npuBeAeHNU B UCMOJIHEHUE:
A. l. AsazumsH.

Cyn, KaccauMOHHOM MHCTaHLUUK:
H. KO. [lyHaesa (npedcedamenvcmeyrouuli cyows), C. B. Heyaes, E. A.
llempoea.

Cynbs BepxoBHoro cyaa PO:
H. B. lNasenosa.
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arnpenst 2019 rona BepxoBHBIN cynq

P® ortkaszan B nepemaue B Cyne6-

HYIO KOJUIETHIO TT0 5 KOHOMUYECKUM

CIopaM  KacCallMOHHOW  KaJoObl
kommanuu Banwell International Limited (manee —
komranusi Banwell)! mo nemy Ne A40-117331/20182.
BepxoBHBII cya MOATBEPAU MO3UILIMIO HUXKECTO-
SIIUX CYJOB O TOM, UYTO MPU3HAHUE U TIPUBEACHUE
B WCIIOJJHEHWE MHOCTPAHHOTO apOUTPaKHOTO pe-
IIEHUSI, KOTOPOE BBIHECEHO B OTHOIICHUM A0YEpP-
Hero oOIlecTBa CTPATErMYECKOro TMPEeANpUsITUS
U HampaBJeHO Ha B3bICKAaHWE MMYIIECTBA JOYEPHE-
ro oOIIeCcTBa CTPATErMYeCKOTro MPEANPUSITUS, TTPO-
TUBOPEYUT MyOJMUYHOMY Mopsiaky PD.

HaHHOe 1eyo Kacajaoch MPU3HAHUS U TPUBE-
JIEHUS B UCTIOJTHEHUE apOUTPaXKHOTO PELIeHUS, BbI-
HeceHHOro JIOHTOHCKUM MEXIyHApOIHBIM TPEeTeii-
ckuM cynmoM (LCIA) B anpene 2018 roma B moJib3y
komnanuu Banwell o ncky Kk AO «Pocienbh»>.

B cBoem pemienun LCIA moatBepausa mpaBo
koMnaHuu Banwell oOpaTuth B3bICKaHME Ha 00€-
cnedyeHue akiusaMu AO «CyaoCTpOUTENbHBIN 3aBOT
“JloToc”» Mo corjaileHuIo O 3ajore akuuii, a Tak-
xe 00s13a1 AO «Pocurenbd» BO3MECTUTh PacXOJbl
Ha MpoBeAeHUE apOUTPaXKHOIO pa3dupaTebCcTBa
B pa3mepe 38 339,39 ¢pyHTa CTEpAMHTOB.

Cyn nepBoil MHCTaHIIMM YAOBIETBOPUIT TPEOO-
BaHMe KoMmmaHMM Banwell o mpuBeaeHUN B MCTION-
HeHue apouTpaxHoro perreHus*. Omnako ®AC MO
OTMEHWJI pellieHUe Cy/a MEepBOil MHCTAHLIMU U OT-
MpaBUJI €r0 Ha HOBOE paCCMOTpPEHME’,

CBA3b CO CTPATEMMMECKUM MPEOANPUATUEM | AHAJIMTUKA

Panee B poccuiickoii cyaeOHOI TTpakKTUKE yxKe
ObLIM CTy4au, KOTAA CyIbl OOBSICHSIIA OTKA3 B MPU-
3HaHUM W TIPUBEICHUM B HCMOJHEHUE pelIeHUS
Cpenu MpoYero HaJIMurMeM y CTOPOHBI criopa cTaTyca
CTpaTermueckoro npeanpusatus®. Tem He MeHee BITO-
CJEICTBUM POCCUIICKUE CY/Abl OTOILILIU OT 3TOU TO0-
suumu. Tak, komnanuu MacDonald, Dettwiler and
Associates ynanoch Npu3HaTh U MPUBECTU B UCITON-
HeHue pelieHrue MexXayHapoaHOW TOProBoii Maja-
THI IO CITOPY O B3bICKaHUU 3a10KkeHHOCTH ¢ PIYTI
Opnena Tpynosoro KpacHoro 3namenu HMUU pa-
JIN0, KOTOPOE SIBJISIETCST CTPATETUICCKIM .

Opnnako aeno No A40-117331/2018 otiuuaercst
OT YIOMSIHYTBIX, TTOCKOJBKY CTOpoHa cropa — AO
«Pociienbd» — He 00JIagaeT cTaTycoM CTpaTernie-
CKOTO TPEANpUATHS, a caM CIIOp MMeeT KOopIopa-
TUBHYIO ITPUPOY.

IIpu HOBOM paccMoTpeHUM aeia ApOuTpax-
HBIN cyn I. MOCKBBI OTKa3asl B MPU3HAHUM U TIPU-
BEICHUM B MCIIOJHEHUE apOUTPaKHOTO pelIeHUS
Ha OCHOBE I1. «b» 4. 2 cT. V Hblo-MopKckoii KoHBeH-
1 1958 roma u m. 2 4. 4 ct. 239 AIIK PO (npoTtu-
BOpeuure MPU3HAHUS U MPUBEICHUS B UCTIOJIHEHUE
pelieHus myoauaHomMy nopsiiky PD).

[To MHEHUIO Ccyaa, TPOTUBOPEYNE MTYyOJIUUHOMY
nopsaky P® BeipaxkaeTcs B IByX 00CTOSITEbCTBAX:

* KoHeuHbIM OeHebuumapom AO «Poc-

menbd» sBasercs Poccuiickas @Denepa-
mus. AO «Pocuienbd» BXOAUT B COCTaB
xonauHra «QOObeAuHEHHasl CyIOoCTPOU-
tenbHas Kopropaus» (AO «OCK»). Ilpn

! Komnanus sapecucmpupoeana na bpumanckux Bupeunckux ocmposax. IIpeomem ucka xomnanuu k AO «Pocwensghy» —
obpawjenue 83bICKanUs Ha 3ano0dicennvle akyuu. Tpebosanue Komnanuu OblIO OCHOBAHO HA CONAULEHUU O 307102€ AKYULL OM

2008 zo0a.

2Onpeoenenue Bepxoenozo cyoa P® om 23 anpens 2019 2o0a Ne 305-2C18-20885 no oeny Ne A40-117331/18.
3 Io danneim ETPIOJT, 99,8% axyuii AO «Pocwenvghy» enadeem xunperas komnanusi CNRG Investment Limited. AO «Poc-
Wenbgh» 3aHUMAemcs: KOHCYIbMUPOSAHUEM NO BONPOCAM KOMMEPUECKOU 0essimelbHOCMU U YAPAGLEHUs, 4 MAKice Cmpou-

menbcmeom Kopaonetl, cy0os u niagyuux KOHCMpyKyul.

?Onpeoenenue Apoumpaoicrnozo cyoa 2. Mockewt om 21 nosops 2018 200a no oeny Ne A40-117331/18.
3 [locmanosaenue Apoumpanicrozo cyda Mockoeckoeo okpyea om 4 oxkmsabps 2018 2oda no deay Ne A40-117331/18.

¢ Cm. nocmanosnenue ®AC Bonzo-Bamckozo okpyea om 17 espans 2003 200a no deny Ne A43-10716/02-27-10ucn. Ilo
MHeHUI0 cyod, 8 OQHHOM Oejle Gbliama cmpamecuyeckum npeonpusmuem «Kpacuviii Akopvy npucysicoenuvix cymm moaino
npueecmu K e2o 6aHKp0mcm6y, umo HecamueHo ompa3uiocob 6bl HA COyUalIbHO-9KOHOMUYECKOM NOJIOHCEHUU Huoicnezco Hos-
2opooa, Huoicezopoockotl oonacmu u Poccutickott @edepayuu 6 yenom.

’Onpedenenue Apoumpascroeo cyoa e. Mockewt om 11 cenmsabps 2018 2o0a no deny No A40-148306/2018. DI'YII Opoena
Tpyoosoeo Kpacuoeo 3namenu HHH paduo 06xcarosano danHoe onpedenenue, Ho 6 umoze 0ea0 3a8epuiiioch 3aKAHYeHuem
CMOPOHAMU MUPOBO2O CO2AAULEHUS, 8 KOMOPOM CO0epiICaIoch YCaogue 0 noeauleHuu 3adoaxcennocmu. Cm. onpedenenue
Apbumpaxcroeo cyoa e. Mockewr 06 ymeepicoeHuu mupogoeo coerauienus om 5 gespanrs 2019 eoda no deay No A40-
148306/2018.
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aToM AO «OCK» gBnsgeTcss cTpareruye-
CKUM TIPEANPUSITHEM, aKIWSIMUA KOTOPOTO
pinageet Poccuiickasg Menepanms®;

*  COMIaCHO apOUTPAXKHOMY pEIIEHUIO TIPe/i-
METOM B3BICKaHUS gBIsIoTcS akuuu AO
«CC3 “JloTtoc”», KOTOpOE TaKXKe BXOIUT
B AO «OCK». CnenoBatenbHO, KOHEUHBIM
oeHepuunapom AO «CC3 “Jlotoc”» aB-
nsgercs Poccuiickas @enepanusa. Cyn 3a-
KJTIOYWJI, YTO UCTIOJIHEHUE apOUTPasKHOTO
pellIeHnsT TIPUBEAET K BBIBOMY JEHEXKHBIX
CPEeICTB Ha cYeTa MHOCTPAHHBIX KOMIa-
HUI, YTO MOXET HaHecTu yuepd denae-
paIbHOMY OIOMIKETY.

Hainee cyn ykaszaj paBoBoe 000CHOBAaHUE Bbl-
BOJIa O HEBO3MOXHOCTU TPU3HAHUS U TTPUBEICHUS
B MCITOJTHEHUE apOUTPaKHOTO PEIIeHUs MO0 MOTH-
BaM TyOaumyHOro mnopsaka. I1TyOauuHbIi MopsmoK
P® cocraBnsitor (pyHIaMeHTalbHbIC MTPABOBbIE Ha-
yajia (MPUHLUIIBLI), KOTOpbie 00JagaloT BhICIIEH
MMIIEPaTUBHOCTBIO, YHUBEPCATbHOCTBIO, OCO0OI
00IIIECTBEHHOM M TyOJIMYHON 3HAYMMOCTBIO, CO-
CTaBJISTIOT OCHOBY TOCTPOCHMSI SKOHOMMYECKOM,
MTOJIMTUYECKOM, TTPaBOBOM CUCTEMBI TOCYyIapcTBa’.
Hanee cya KOHCTaTUPOBAJ, UTO B COCTaB MyOJMYHO-
ro nopsiaka P® Bxomat monoxenust Koncruryunm
P®, a Takke OCHOBHBIE Hayaja rpakIaHCKOIO 3a-
KOHO/IaTeIbCTBA.

B nmoaTBepxaeHue cBOEi MMO3UILIMU CYJI COCTa-
csl Ha CJIeyIoIIMe HOPMbI 3aKOHOIATEIbCTBA:

* OCHOBHBIC Hayajla IpaxkJIaHCKOTO 3aKOHO-
JaTeIbCTBA, 3aKperuieHHbie B ¢T. 1 'K PD
(paBeHCTBO YYaCTHUKOB IPaKIaHCKMX TTpa-
BOOTHOIIIEHU A, CBOOOIBI TOrOBOpPA U T.11.);

* 3ampeT Ha coBepllieHUEe ACUCTBUI B 00XOMd
3aKOHa C MPOTHMBOIMPABHON 1Ie/IbIO, yCTa-
HoBJeHHBIN B 4. 1 ¢. 10 K P® (omun

M3 TIpEleSOB OCYIIECTBICHUSI TpakaaH-
CKMX MpaB);
* 4. 1cT 3 Hamorosoro konekca P®, cormac-
HO KOTOPO#l Kaxj0e JIMIO JOJIKHO YILIa-
YrBaTh 3aKOHHO YCTAHOBJICHHBIE HAaJOTU
U cOOpBHI.

OpHako ¢y He TOSCHWI, B YeM UMEHHO Mpo-
SIBJISIETCS HApYILIEHUE 9TUX MPUHIIUIIOB MTPY UCITON -
HEHUM PEIICHMS, BHIHECEHHOTO TIPOTUB JOUEPHETO
0011IeCTBa CTPATeTMYECKOTO MPeAnpUsITUs. MOXHO
JIUIITB TTPEATIONIOXKUTD, YTO B JAHHOM CJIydae UCTIOJI-
HEHUE apOUTPaKHOTO PeIIeHUs TPUBEICT K Hapy-
IIEHWIO HAJOTOBOU O0S3aHHOCTU B O0XOJ 3aKOHA.
OpHako ocTaeTcsl HesCHBIM, KaKk oOpallleHue B3bI-
CKaHMS Ha aKIIMM POCCUICKOTO 00IlIecTBa M yruiaTa
apOMTPpakKHBIX PACXOA0B MOTYT MPUBECTU K MOI00-
HOMY pe3ynbraTy. TeM He MeHee Cy/ Tpu3Hal Hapy-
IIeHUe TTyOJIMYHOTO TIOpSIIKA U 0TKa3asl B IIpUBeE/Ie-
HUW B UCIIOJHEHUE MHOCTPAaHHOTO apOUTPaKHOTO
petenust o aemy Ne A40-117331/18.

Kommnanus Banwell o6:xanoBaia onpeaeiacHue
apOMTPaKHOTO Cy/la, CChUIasiCh Ha HENpaBUJIbHOE
MPpUMEHEHUE HOPM IIpaBa M HECOOTBETCTBHUE BbI-
BOJIOB cyna (haKTUYeCKUM OOCTOSATEbCTBAM Jeia.
B wacTHOCTM, KOMIIaHUSI yKa3blBaja Ha HEBEPHOE
onpenecHUE CYIoOM aKIIMOHEPOB 1 OeHe(hUIIapoB
AO «Pociienbd». OqHako ApOuTpaxxHsblit cyn Mo-
CKOBcKoTro okpyra u BepxosHuiii cyn P® nocuuranm,
YTO JOBOIbI KOMITAHUY HAITpaBJICHbI HA MEPEOLICHKY
00CTOATELCTB, YCTAHOBJIEHHBIX CYJIOM MEPBOIl MH-
CTaHLIMU, U OCTaBWJIM onpeaeseHue B cuiie'®, Takum
00pa3oM, cyIbl MPU3HAJIM, YTO MPUBEICHUE B HUC-
MOJTHEHUE apOUTPaKHOTO pellIeHUs], B paMKax KO-
TOPOTro B3bICKaHME OOpaliaeTcsl Ha UMYIIECTBO J10-
YepHEero 00IIeCTBA CTPATErMYeCcKOro MpearpusTs,
MPOTUBOPEYUT TYOJIUYHOMY TOPSIAKY, MOCKOJBKY
OHO OCYILECTBJISIETCS B 00XO/ 3aKOHA M MOXKET Ha-
HecTH yiepd Poccuiickoit denepannm.

§ Cmpamezuueckum npeonpusimuem s6/51emesi AKYUOHEPHOe 00U eCmeo, aKyuu KOnopo2o HAX00SMCsL 6 (hedepaioHoll coo-
cmeennocmu, a yyacmue P® 6 ynpasienuu smum obujecmeom obecneyusaem cmpameuyeckue uHmepecsl, 000poHocnocoo-

HOCMb U 6E30NACHOCIb 20CY0apCmed, 3auumy HpAeCmMEeHHOCMU, 300P06bs, NPAG U 3AKOHHbIX UHmepecos epadxcoan Pd.

Cm. yras Ipesudenma P® om 4 aseycma 2004 200a Ne 1009 « O6 ymeepoicoenuu [lepeunst cmpamezuueckux npeonpusimuii

U cmpame2uiecKux akyuoHepHvlx oougecmsy (6 ped. om 6 mas 2019 2o00a).

? B 0annoti yacmu Apbumpaichutii cyd e. Mockeut cevinancs wa n. 1 Hngopmavuonnoeo nucoma Ipezuduyma BAC PD om 26

gespans 2013 200a No 156.

0 [Tocmanoenenue Apbumpasicrnozo cyoa Mockoeckozo okpyea om 16 sneaps 2019 200a no deny Ne A40-117331/18.
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KAKWVE CIOPbBI

N3 POCCUMNCKUX M&A

COEJIOK ABJIAKOTCAH

«KOPIMOPATVBHbIMW »?

Anekceli A0biKuH
cosemHuk Freshfields
Bruckhaus Deringer LLP

COOTBETCTBMHM C HOBBIM POCCUMCKNM 3aKOHOJATEILCTBOM 00 apOUTpaxe

OTHECEHME TOU WM MHOI KaTEeropruu CIIOPOB K «KOPMOPATUBHBIM» NME-

€T CYIIECTBEHHBIC MOCIEACTBUS. Ps KOopnmopaTHBHBIX CIIOPOB HE TOJI-

JIEXXWUT Tlepefadye B apouTpax. B oTHoIIeHUM apOUTpade bHBIX KOPIIO-
pPaTUBHBIX CIIOPOB YCTAHOBJICH DS JOIOJTHUTEIBHBIX TpeOOBaHUIA!, BKITIOYAs
TpeboBaHNE 00 AIMUHUCTPUPOBAHUHN CIIOPA CO CTOPOHBI ITOCTOSTHHO JEUCTBYIO-
mero apoutpaxxHoro yupexaeHus («ITJJAY»). C ydeToM 3TOro BaxKHO TOHUMATh,
KaKhe UMEHHO CIOPbI OTHOCATCSI K KOPIIOPaTUBHBIM. DTa MpodieMa 0COOEHHO
aKkTyajibHa U1 ciestok M&A. Hampumep, eciiv ciopbl, BITEKAIOIINUE U3 TOTOBO-
POB KYIUTU-TIPOIAXKU aKIIMii U I0JIeil B yCTABHOM KaruTaae POCCUMNCKUX X035~
cTBeHHBIX 0011ecTB («IKII»), SBasgioTcss KopmopaTUBHBIMM, TaKW€ CIOPBI MO-
I'YT OBITh TepelaHbl MO0 B HEMHOTOUYMCIICHHBIE «pa3pellieHHbIC» POCCUIICKIE
ITIAY, nu6o B [oHKOHTCKUit MexxayHapoaHbii apouTpaxHsbiii neHTp (HKIAC) -
€IMHCTBEHHOE MHOCTPAHHOE apOUTpaKHOE YyupexaeHue, mpusHaBaemoe T1IAY
B cootBeTcTBUM ¢ D3 06 apouTpaxke?. Eciiu ke Takue CIophbl He SIBISTIOTCS KOP-
MOpPaTUBHBIMU, OHM MOTEHIIMATBHO MOTYT OBITH TepenaHbl B apouTtpax ad hoc
WJIN B MTHOCTPAHHOE «HE MPU3HAHHOE» apOUTPaKHOE yUpeXKICHMUE.

Kakne M&A cnopbl oTHOCATCA K
KOpnopaTUBHbLIM B COOTBETCTBUN C 3aKOHOM?

KopriopatusHsie criopbl orpeneiaeHbl B AITK P®D kak «criopsbl, CBsI3aHHBIE
C CO3aHMEeM IOPUANYECKOrO Julia, YIIPaBICHUEM UM WM y4aCcTUEM B IOpUINYEC-
cKoM Juiie»’. B pamkax manHoro o6iiero onpenenenus: B AITK P® npuBoautcst
PsIT KOHKPETHBIX TPUMEPOB CIIOPOB, MPU3HABAEMbBIX KOPTIOPATUBHBIMMU. JIJIsT 11€-

'Cmamos 225.1 AIIK P®, u. 7u 7.1 cmamou 7, u. 7u 7.1 cmamou 45 Pedepanvioeo 3aKoHa
om 29.12.2015 Ne 382-D3 «06 apoumpadice (mpemeiickom pazoupamenvcmee) ¢ Poccuiickoii
Dedepayuu» («D3 06 apoumpaxce»).

2Cyuemom evioauu HKIAC poccuiickoeo «paspewienus» 6 pamxax D3 06 apbumpance 25 anpens
2019 e. Jlannoe paspewenue umeem oepanuueruss — HKIAC ne moxcem admunucmpupogams
poccuiickue «6HYmpeHHuUe cnopsl> (6 mom uucie KopnopamugHoie). B mo jce epems HKIAC
MOdicem aOMUHUCMPUPOBAMb KOPNOPAMUBHBIE CNOPbI MeNCOYHAPOOH020 Xapakmepa.

3Y. 1 cmamou 225.1 AIIK PD.
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Jeit cnenok M&A BaxkKHEMIIMMU SIBJISIIOTCS 1Ba MPsI-
MO MOMMEHOBAHHBIX BMJa KOPIOPATUBHBIX CITOPOB:

- «CTOpbI, CBSA3AHHDbIE C MPHHAJIEKHOCTBIO aK-
1IUiA, JOoJell B YCTaBHOM (CKJIaOYHOM) KamuTase
XO3SIMCTBEHHBIX OO0IIECTB, <...> YCTAHOBJIEHHEM MX
oOpemMeHeHHiI W peajM3anyeil BbHITEKAIONIMX W3 HUX
npaB (KpoMme CIIOpOB, YKa3aHHBIX B MHBIX MyHKTaX
HacTosllel cTaTbh), B YACTHOCTH, CIIOPHI, BHITEKA-
IOIIME U3 TOTOBOPOB KYTUIM-MIPOIAKU aKIIWiA, 1OJIEW
B YCTaBHOM (CKJIaJJOYHOM) KamuTajie, <...> CIOpHI,
CBSI3aHHBIE C OOpallleHWeM B3bICKAHWS Ha aKIUU
U JOJIU B YCTAaBHOM (CKJTAJJOYHOM) KarmuTaje»; u

- «..CTIOpbI, BBITEKAIOIIME M3 COrNallleHUi
YYaCTHUKOB IOPUINYECKOTO JIUIIA O TTOBOTY YITpaB-
JIEHUSI TUM IOPUANYECKUAM JIMIIOM, BKJIIOYasl CIO-
PBI, BRITEKAIOIIIKME 13 KOPITOPATUBHBIX JIOTOBOPOB»*,

B npusenenHbix nojgoxeHusx AITK P® mps-
MO YIOMSIHYThI B KaUY€CTBE KOPITOPATUBHBIX CIIOPHI
n3 JKII 1 u3 KopnopaTUBHBIX JOTOBOPOB (corja-
LIEHUI YYaCTHUKOB / aKLIMOHEPHBIX COTJIAIICHUIA).
ITpencraBasieTcs, 4TO K KOPITOPATUBHBIM OTHOCSTCS
U CITOPBI, BBITEKAIOIINE U3 TOTOBOPOB 3aJ10Ta aKIIUI
(moneit). OmHAKO, OTHOCSTCS JIU K KOPITOPATUBHBIM
BCE M JII00bIe CIIOPHI, BO3HUKAIOIINE U3 TaHHBIX BU-
JIOB JOTOBOPOB, 0e3 KaKux-1ubo mu3batuit? Kpome
TOTr0, BO3HUKAET BOMPOC 00 OTHECEHUM K KOopropa-
TUBHBIM CITOPOB, BO3HUKAIOLIUX W3 JAPYIUX BUIOB
JIOTOBOPOB, MCITOJIb3yeMbIX B caenkax M&A (B ToM
YHCJIe COMIAIllEeHU O MPEeAOCTaBICHUU OMIIMOHOB
U MpoY.).

Mosnuunsa cynebHon npakTUKU

3a BpeMs, Tpoliealiee IMociae apOUTpakHOMN
pedopmbr 2015-2016 ., Havyaja GOPMUPOBATHLCS
HOBas cyneOHas IIpaKThKa I10 BOIIPOCY O KBaTU(U-

4 [Iynkmot 2u 4u. 1 cmamou 225. 1 AIIK PO.

KalliM CITOPOB B KayecTBe KopropaTuBHBIX’. [Toka
elle MpexkaeBPeMeHHO TOBOPUThL O (hOPMUPOBAHUN
OKOHYATEJIbHOU U eAMHOOOpa3HOU MO3UIIMHU CYIIOB,
HO YK€ MOXHO TIPOCEAUTD P TeHAeHIni. B yact-
Hoctu, cnopbl u3 AKII, kak npaBuio, He paccma-
TPUBAIOTCSI CyAaMU B KadecTBE KOPIIOPATUBHBIX,
€CJIM He KacaloTcsl HEMOCPEICTBEHHO BOMpoca Biia-
JEHUS aKIUSIMU (TIOJISTMU yJacThst)®.

Hanpumep, B Onpenenennu BepxosHoro Cyna
Poccuiickoit ®enepanun («BC») ot 22 mag 2018 .
Ne 5-KTI'18-94 paccmaTtpuBajcs BOIpoc 0 KBaubu-
KallMu cropa o IpU3HAHUY He 3aKJII0UEHHBIM Mpe/I-
BapuTEILHOTO AoTroBopa Kyrmu-Ttipogaxku 100%
JIOJIM B YCTAaBHOM KamuTajle pOCCUICKOro 00I1IecTBa
C OrpaHMYECHHOI OTBETCTBEHHOCTBHIO U O BO3Bpa-
T€ BHECEHHOTO 3aJaTKa. XOTs CyAbl HUXKXECTOSIINX
WHCTAHIIMI OTHECIM CTOp K KopropaTuBHbIM, Cy-
neOHast KoJuierust no rpaxmaaHckuM aenam BC npu-
3Haja CIOp He KOPMOPAaTMBHBIM C YYETOM TOTO,
YTO MCTIIOM HE 3asiBJieHO TpeOOBaHUII O MPUHAI-
JIEXXHOCTHU J0JIel, YCTaHOBJIEHUM X OOpeMEeHEeHUt
WA O peaau3allii KOPMOpaTUBHBIX MpaB. AHAIO-
TMYHBIA BeIBOJ, ObLI caenad B Onpenenennu BC ot 6
depansg 2018 . Ne5-KI'17-218 B OTHOILIEHUM KCKa
00 YMEHBIIIEHUM TTIOKYITHOM 1IEHbI aKIIUii 1 B3bICKA-
HMU JCHEXHBIX CPEACTB, yIutaueHHbIX 1o JIKIT7.

Cynmamu paccMaTpMBajuCh W BOIIPOCHI KBa-
JUGUKAIMA CTIOPOB B OTHOIIEHWU COTJIAIICHUI
0 MPEeIOoCTaBJICHUY OIMIIMOHOB. B psizie criopoB cyabl
KBaJM(UIIMPOBAIM BBITEKAIOIIME U3 TaKUX COTIJia-
IIEHUI CTIOPBI JEHEKHOTO Xapakrepa (B TOM YMC-
Jie 0 B3bICKAHUW HEOCHOBATEJILHOTO OOOTaIlleHUS,
mrpaoB M YOBITKOB) KaK HE KOPIOpPATUBHEIE,
HO UMEETCsI ¥ TIPOTHUBOITOJIOXKHAST TTpaKTHKa®,

CynaMu ObLT pacCMOTPEH M BOMPOC O KBav-
(ukannm criopoB, BO3HUKAIOIIUX U3 KOPIOPATHB-

3 B dannoii cmamove He paccmampugaemcst «0opegopmeHnas» cyoebHas npaKmuxka no KopnopamueHsim Cnopam.

¢ B paccmompentbix 0eaax cyobl uccaedosani 60npoc 0 KEAAUGUKayuu cnopa é Kauecmee KopnopamueHoz2o 04s onpedeienus
1n006e00MCMBeHHOCIU CNOPO8 apOuUmMpadcHvIM cyoam audo cydam obujeli ropucouxyuu. Bmecme ¢ mem 66160061 cy008 no
SMUM 0eAam Mo2ym Obimb NPUMEHUMbL U 051 PeUleHUsl 0NPOCA 0 BO3MOICHOCTU NEPedaHll motl UAu UHOU Kame2opuu cnopos

8 apoumpaic.

7 [Ipakmuka o kearugurayuu dexHexncHvix cnopog no JKI1 kax He KopnopamueHwix He 1645emcsi ROAHOCHbIO e0UHO00PA3HOLL.
Tak, 6 [locmanogaenuu 12 AAC om 4utonsn 2018 2. no deay Ne A57-10069/2018 cyd, no-eudumomy, ucxoous uz kearuguxayuu
cnopa o esvickanuu 3adoaxcennocmu no JIKII é kauecmee kopnopamuenoeo.

$Cm. Aneansuuonnoe onpedenenue Mockosckoeo 2opodckoeo cyda om 8 nosaops 2018 e. no deay No 33-45462, Aneansyuonnoe
onpedenenue Mockoackoeo eopodckoeo cyoa om 12 anpens 2017 2. no deay Ne 33-13961.

68 | Arbitration.ru



EEE—————  KOP[TOPATVBHbIE CNOPbI 3 CAENTIOKM&A | AHAJTUTUKA

HbIX JOTOBOPOB. B 0THOM M3 1ieJT cyIbl pacCMOTpen
CIOp O B3BICKAHUM ITpada Mo KOpHopaTUBHOMY
JIOTOBOPY KaK He OTHOCSIIIIUICS K KOPITOPATUBHbBIM,
HO B JIPYrOM JieJie UCXOAWIN 13 0e3ycI0BHOM KBa-
JudUKaIMU CIIOPOB M3 AAaHHOTO BUIA JIOTOBO-
pPOB Kak KopropaTtuBHBIX’. [To-Buammomy, maHHast
TpakToBKa 0oJjiee cooTBeTcTBYeT TekcTy AITK P®,
1 MOXHO OXWJIaTh, YTO B AaJbHEMIIIEM Cyabl OyayT
ee MPUIePKUBATHCS ',

BbiBobl

Bonpoc o kBanudukamuu crnopos u3z HKII,
KOPHOPAaTUBHBIX JOTOBOPOB M WHBIX BUAOB COTJa-
LIeHUI TTo caekaM M&A paHo cuMTaTh pellIeHHBIM.
Tem He MeHee, ¢ OOJBIION 0JIEl BEPOSITHOCTH,
CIIOpHI ACHEXXHOTO XapaKTepa, He 3aTparuBaioliue
MPUHAIIEKHOCTU aKLUi (IoJeil) U BOIPOCOB KOp-
MOPaTUBHOTO YIpaBJeHMs, OyAYyT paccMaTpUBAThLCS
cyJdaMu Kak He KopropaTuBHbIe. B oTHOIIEHUM CTT0-
POB, CBSI3aHHBIX C OIMIIMOHAMM, CYAbl TAKXKE MOTYT
peliaTh BOMPOC O KBaIUMUKALMKU CIopa Kak Kop-
MOPaTUBHOTO B 3aBUCUMOCTU OT CYTU 3asBICHHBIX
TpeboBaHUil. MOXHO OXUAATh aHAJTOTUYHOTO MO/~
X07la YU B OTHOIIIEHUHU CITOPOB U3 JOTOBOPOB 3ajiora
akuuii (moneit). Yro Kacaercs CropoB (B TOM Yuc/e
HUCKJTIOUMTEIbHO (DMHAHCOBOIO XapakTepa) U3 Kop-
MOPaTUBHBIX TOTOBOPOB, MOXHO OXUIATh, YTO Ta-
KHe CTIOpbl OYAYT paccMaTpMBaThCS KaK KOpIiopa-
TUBHBIE. HEOOX0AMMO YUUTHIBATh AAHHBIC TTOAXOBI
CyJIeOHOI MPAKTUKW MPU COCTABICHUM apOUTpaxk-
HBIX OTOBOPOK MO poccuiickuM M&A caenkam.

? [locmanosaenue 9AAC om 6 mapma 2017 . Ne 09AI1-5191/2017-T'K. IIpomueononsosxcnas nosuyus ¢ AneiisyuoHHom
onpedenenuu Mockoeckoeo 2opodckoeo cyoa om 6 mapma 2019 e. no deay Ne 33-4895.

10 Thaxmoexa cnopos u3 kopnopamueHsix 002080pP06 KAK KOPROPAMUBHBIX makice caredyem u3 nynkma 36 [locmanoenenus
Ilnenyma BC om 23 urwns 2015 o. No 25 «O npumeHneHuu cyoamu HeKomopwuix noaoxceHuil pazdesa I wacmu nepeoil
Ipaxcoanckoeo kodexca Poccuiickoit Dedepavuuus. Xoms dannoe [locmanoenenue 0bi10 u30ano ewe 00 apoOUmMpaiCcHol
pegopmbl, €20 6bl600bl, NO-BUOUMOMY, BCe eule OCMAIOMCs AKMYalbHbIMU.
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YMPABJIEHVNE KEMCAMU

TPAHCIPAHNYHOW

HECOCTOATEJIBHOCTW B CLLUA

O6Lwue acneKTbl

YCIIOBUSIX MMPOBOIO (PMHAHCOBOIO KpH3Mca MEXIyHAapOmHas 3KOHO-
MUYecKasi HECOCTOSITEJIBHOCTD CTajla peaJlbHOCThIO. PacTeT KonuecTBo
CBSI3aHHBIX C TPAHCTPAHUYHBIM 0AHKPOTCTBOM CYHEOHBIX ITPOU3BOJCTB
U TpeTeiickux paszouparesnbcTB. [Ipy 3TOM IpaBOBOE peryimMpoBaHUe
0aHKPOTCTBA B Pa3HBIX CTpaHaX CYIIECTBEHHO OTJIMYAETCS. DTU pa3InInsI MOTYT

KPUTEPHUEB HECOCTOSATEILHOCTH;

Kpyra JINII, KOTOPbIe MOTYT OBITh IIPU3HAHBI HECOCTOSITEJIBHBIMU;
nporenyp 6aHKPOTCTBA, IIPUMEHSIEMBIX K JOJIKHUKY;
0COOCHHOCTEM 0AHKPOTCTBA OTACIBLHBIX KATETOPUIA TOJKHUKOB;

KacaTbCsI:
leopzuti MypeaHuo3e .
CO8eMHUK .
npedceoamens .
npasnerus NMNAO .

«AKb ‘[epmcasa’s

MpaBuJ CyAeOHOTO pa3drpaTeabcTBa el 0 0aHKPOTCTBE U MHOTUX JIPY-
TUX aCIIEKTOB.

BceoObeMitioniee ompeneseHre MOHSITUS TPaHCTPAHUYHOUW HECOCTOsI -
TeJbHOCTU OTcyTcTBYeT. Komuccueit Opranuzauuu OO0beamHeHHbIX Hanumit
no mpaBy MmexayHapoaHoit Toprosiau (FOHCHUTPAJI) mon TpaHcrpaHUYHOMN
HECOCTOSITEJIbHOCTBIO B CAMOM IIIMPOKOM CMBICJIE TTOHMMAIOTCS CJIydau, KOraa
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HECOCTOSITEIbHBIN JOKHUK MMEET aKTUBBI B HE-
CKOJIbKMX TOCyJapCcTBax WM KOTJa B UMCIie Kpeau-
TOPOB JOJDKHMKA UMEIOTCS KPEIUTOPHI U3 APYroro
rocyaapcTna.

CiyyaeB TpaHCrpaHUYHOTO OaHKpoTcTBa PD/
CIHIA, xorga KpeauTOPhl IMOO TOJKHUKU SIBIISTIOTCS
pesuneHTamu P® u CILA, moka He Tak MHoOTrO. JIBa
JleJia U3 3TOM KaTeropmu HaXOAsITCSI Ha pa3HbIX 9Ta-
nax pacCMOTpPEHHUsI B aMepUKaHCKUX cyaax. OmHa-
KO YMCJIO clydyaeB TpaHCTPaHWUYHOIo 0AaHKPOTCTBA
pacTeT Aaxe ¢ yuyeTOM TOro, YTO CerogaHs DKOHOMU-
ku Poccum u CIIIA enBa 11 MOXXHO Ha3BaTh TECHO
cBs3aHHBIMU. JJoiskanky n3 PD 110 TeM WM WHBIM
MpUYMHAM BCe Yallle 0Ka3bIBalOTCSI 32 OKEAaHOM pa-
Hee, YeM pacIUIaTATCs ¢ KpeAUTOpaMU Ha pOAVHE.

Monck ponKHUKa n ero
cpencts B CLLIA

Paccmorpum cnyuait, xorna B Poccum ocy-
LLIECTBJISIETCS MpoLeaypa 0aHKpoTcTBa (yKe Ha cTa-
M KOHKYPCHOTO TPOU3BOJACTBA) B OTHOLUIEHUU
JIOJDKHUKA M CTAaHOBUTCS M3BECTHO, YTO AKTUBBI
nanHoro Jymmia Haxondarcsd B CIIA. Eciau noJpKHUK
He gaBasgetrcs pe3uaeHToM CIIA B ToM wid MHOM
cratyce (BKJIIOYasl TpaXIaHCTBO, Opak C Tpaxia-
HUHOM, Hajauuue green card u Ap.), TO MOUCK aKTH-
BOB BO3MOXEH C TTOMOIIBIO CIIeUMATU3UPYIOLINXCS
Ha MOA00OHBIX MEPOTIPUATHUSIX areHTCTB. Eciiu 10K~
HUK gBisieTcs rpaxaaHuHoMm CIIA, To mpu noucke
MH(pOPMALIUU CYLIECTBYIOT OMpeAeeHHbIe HOpMa-
TUBHBIC pAMKMU, JJI1 COOTBETCTBUSI KOTOPBIM TpeOy-
eTcsl TTOAroTOBKA MPAaBOBOI MO3ULIMU, UTO B LIEJIOM
YBEJIMYMBAET 3aTPATHYIO YaCTh JAHHBIX U3bICKAHUM.

O4eHb BaXXHBIM acIIEKTOM Ha JaHHOM 3Tarie
SIBJISIETCSl pellieHre BOoMpoca O TOM, KaKuM oOpa-
30M KpeIUTOphl OyayT (puUHAHCUPOBATh IOUCKU
aKTMBOB U TOCJEAyIollUe JeHCTBUSL ITIPaBOBOTO
XapakTepa 3a pydoexoM, a Takxke HaCKOJIbKO KOH-
KYPCHBIH YIIPaBJSIIONIAI MOATOTOBIEH K TOAOOHBIM
JIOCTaTOYHO HECTaHAApPTHBIM [JIsl €r0 OCHOBHOM
3aHATOCTU JEWCTBUSM. DTU aclleKThl OYeHb BaXK-
HBI U ¢ TOUKM 3peHUs KelC-MeHEeIKMEHTAa TOJIKHbI
OBITh YPEryJUpoOBaHbI C TOTO MOMEHTA, KaK MOSIBUT-
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csI TIPENOJIOKEHNE O HAXOXIEHNN aKTUBOB JOJIK-
HUKa 33 pyOexKoM.

Bbi6op cTpaTternmn

CreayoumuM 3TarnoM sBIsIeTCsl TIOUCK I0pUIU-
yecKol (pupMBbl, KOTOpasl COCTABUT TLJIaH JeHACTBUI
JJIs IBYX HauboJjiee BEpOSITHBIX BapUaHTOB Pa3BU-
TUSI COOBITUI. YUTuTe, 4TO paboTa IOPUCTOB OyaeT
JOCTAaTOUYHO JUIMTEbHOU, MO3TOMY PEKOMEHIYeTCS
BBIOpATh TeX MOAPSAYMKOB, KOTOPHIE B OMpPeaeIeH-
HOW YacTu MPUHUMAIOT JeJI0 Ha YCIOBUSIX TOHOpapa
ycrexa. Takoke Mpu MOATOTOBKE 3asIBJICHUST B aMEpU -
KaHCKU ¢yl B oTHoLIeHur Haxopsuierocs B CIITA
JOJDKHUKA CleayeT MaKCUMalbHO WCIIOJb30BaTh
poccuiickue pecypchl, HampuMep 1Sl mepeBojaa 10-
KYMEHTOB UM TTOATOTOBKU KCIHEPTHBIX 3aKITIOUESHUI.

Jst MUHMMM3aluMKU BpeMEHHBIX U (PUHAHCO-
BBIX 3aTpaT M TOBBIIEHUST 2POEKTUBHOCTU pabo-
THI B 1IEJIOM CJIEAyeT UMETh oOlliee MpeAcTaBIeHUE
o 6ankpotctBe B CIIIA B yacTu Tex ABYX BO3MOX-
HBIX BapUaHTOB, KOTOpble OyAyT B TOW WM WHOM
CTeNeHU MTPUMEHUMBI K MpoLeaypaM B OTHOILIEHUU
JOJKHUKOB C POCCUACKUMU KPeAUTOPaAMMU.

BapuaHT a: ueHTpP SKOHOMUYECKUX
uHTepecoB - Poccus unm gpyroe
rocypapctso (kpome CLLA)

Ecnu xonkypcHoe mpousBoactBo B PD mpo-
TMB JookHuka (Haxopsuuerocsas B CIHA u/wim
MMEIOIIETO TaM aKTMBBI) paccMaTpuBaTh B Kaye-
CTBE OCHOBHOI'O MPOM3BOACTBa (main proceeding)
C Y4E€TOM TOTO, YTO LIEHTP SKOHOMMUYECKUX HMHTE-
pecoB gokHuKa HaxoauTces He B CIIIA, To nmpoue-
Jypa HECOCTOSITEJIbHOCTH OyAeT paccMaTpUBaThCs
B (heZiepaJIbHOM Cy/ie 0 0aHKPOTCTBE B COOTBETCTBUU
c rmaBoii 15 pasnena 11 Cpona 3akoHoB CIIA!, B oc-
HOBE KOTOPOI JIeXaT MoJoXeHus1 TUImoBoro 3akoHa
IOHCHTPAII 1997 roga o TpaHCTpaHUYHOU Heco-
CTOSITETLHOCTH.

Hapnnexxaiiyum o6pa3oM opraHmM3oBaHHas IO/ -
TOTOBUTEbHAS paboTa, BKIIOYAIOIIAST TTIOCTOSTHHBIC
KOMMYHUKAIIMM  TIPUBJICYEHHBIX aMEePUKAHCKUX
aJIBOKATOB C POCCUMCKUMU KPEAUTOPAMM M KOH-

"'Chapter 15 to the U. S. Bankruptcy Code (Ancillary and Other Cross-Border Insolvency); http.//uscode.house.gov/view.

xhtml?path=/prelim@title 1 1/chapter 15& edition=prelim.
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KYPCHBIM YIIPaBJISIONINM, a TAKXKe 3KCIIepTOM, Oy-
IyT B 3HAYUTEJIbHOW Mepe CIOCOOCTBOBAThH OJIaro-
MPUSITHOMY MCXOJly HAa HaYyaJdbHOW CTaAuU TOpsIIKa
MPU3HAHUS W UCTIOJHEHUS] aMEPUKAHCKUM CYIOM
pellleHusT MHOCTpaHHoro cyaa. ¥ cyma B CIIA
HE JO0/DKHO BO3HMKHYTH BIEYATJIEHWE, UYTO y OC-
HOBHOI CyleOHOI Mmpolieaypbl (KOHKYPCHOTO TTPO-
u3BoacTBa B P®) ecth mosmTuyeckas Momoruieka
WM MMEETCS TIPEAB3SITOCTh CYAONPOU3BOJACTBA
B OTHOIIIEHUM KOHKPETHOTO TIOJDKHUKA.

AMEpUKaHCKUN Cyll HYXHO YOEIUTb C MTOMO-
IIbI0 HaaJeXallluX TMPaBOBbIX MHCTPYMEHTOB J0-
Ka3blBaHUSI B HEOOXOAMMOCTH OCYILIECTBJICHUS
BcrioMoraTenbHbIX Tpouenyp B CIIIA B momonib
ocHOBHOI1 npoueaype B P®, 4To0bI, Mpu3HaB UHO-
CTpaHHOE TIPOM3BOJCTBO B paMKax YIOMSHYTOMN
raBel 15 paznena 11 CBoaa 3akoHoB CIIIA, yctaHO-
BUTh CyAeOHbIC 3aMpeThl B OTHOIIEHUM JOKHUKA
1 ero UMYIIECTBA U TOJyYUTh MpEeATNcaHre Ha T10-
HCK BCEX aKTUBOB JIOJDKHUKA.

BapuaHT b: LeHTp 3KOHOMUYECKUX

mHTepecos - CLLA

Ecnu okaxeTcs, 4TO JODKHUK BEIET XO3sIMi-
CTBeHHYIO nesTesbHOCTh B CIITA, Ha MOMEHT oOpa-
IIEHUST B aMEPUKAHCKUI CyJ ¢ 3asiBICHUEM O MPU-
3HAHUMW PEIIEeHUsT POCCUICKOTO Cyda LIEHTPOM €ro
sKoHOMMYecKux uHTepecoB ctaau CIIIA, a He Poc-
cUsl M 'y Hero (Tak ObIBaeT Ha IMPaKTUKE) €CTh eIl
aMepUKaHCKUEe KPeAUTOPHhl (UYbM MHTEPECHI aMepU-
KaHCKWI cya Oy/eT yYUThIBATh B TIEPBYIO OYEpe/b),
TO POCCUICKNE KPEAUTOPHI MOTYT BO30OYAUTH €TI0
o 6ankporcTBe B CIIIA Ha ocHOBaHUU IJIaBbl 7 TMOO
m1aBbl 11. D10 oO0lllee HampaBieHWE BTOPOTO Bapu-
aHTa YIOBJIETBOPEHUSI TPeOOBAHUII POCCUACKUX
KpPeAUTOPOB OT AOKHUMKA, oKa3aBiuerocs B CIIIA,
1 BBIOODP MPaBOBBIX UHCTPYMEHTOB TYT UMEET MHO-
ro HI0OAHCOB M 3aBUCHUT OT psifia (PakTopoB, B TOM
Yycjie OT 00IIero KoamyecTBa KpeauTOpOB U TOTO,
HACKOJIbKO OHU MOTYT KOOPAMHUPOBATH CBOU 3asIB-
JIEHUS U AIeHCTBUS C YYETOM TaKTUUECKOTO U MPaBo-
BOT'O aCIeKTOB.

Kacasicp Bompoca ¢uHaHcHpoBaHUs JaHHOM
MpOLEAYPHI, HAIO OTMETUTh, UTO (eAepalbHOe 3a-
koHonateabcTBO CIIIA maeT 10CTaTOYHO MPaBOBBIX
WHCTPYMEHTOB [UIST YIOBJIETBOPEHUsI TpeOOBaHUIA
KpPEeIUTOPOB KaK B Cy4ae OCHOBHOM, TaK U B CIy-
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yae BCIIOMOraTeJIbHOU MpoLenypbl; BMECTEe C TeM
y JIOJDKHUKA, €CIM OH JIeHCTBYeT J0OPOCOBECTHO
U UMEIOTCSA K 3TOMY (paKTUYECKHUE TPEeanOChIIKH,
€CTh BO3MOXHOCTb MPOCUTh 3a1eiICTBOBAHUS MeXa-
HU3Ma (PUHAHCOBOTO O30POBJICHUS.

JlaHHasg cTaThg OXBaTbIBacT HauboJjee odIue
acreKkThbl yMpaBJeHUs KEWCOM MpU TpaHCTpaHUY-
Hoit HecocTosaTeabHocTU PD/CILIA, 1 B ciiyyae UH-
Tepeca co CTOPOHbBI YUTATEAbCKOM ayTUTOPUN aBTOP
TOTOB MPEAOCTABUTH OOJIee pa3BEPHYTOE UBJIOXKEHUE
M aHaAJIU3 COOTBETCTBYIOLIMX MTPABOBBIX U YIIPaBICH-
YeCKHUX MHCTPYMEHTOB, a TAKXKe paCCMOTPEThb TUITO-
BbIC OLIMOKM KPEAUTOPOB U JOIKHUKOB B paMKax
MOATOTOBKU K CYAEOHBIM U apOMUTpa>kKHBIM pa3ou-
paTenbCcTBaM, CBSI3AaHHBIM C TMPOLEAYpPOil OAHKPOT-
CTBa.



3AMNPOCHIUWO | AHAJTTUTUKA

3AINPOCbHLI UWO Ob MCTOYHUWKE

[TPONCXOXOEHUNA KATTNTAJIA

B BEJINKOBPUTAHUW

KoHcmanmuH Kponb

uneH adgokamckoli hasaamol 2. Mockebl,
aHzautickuli conucumop, napmuep Orrick Herrington&Sutcliffe LLP, JToHOoH

C 31 sneaps 2018 e. 6 3axonodamenvcmee Beaukobpumanuu oeiicmey-
em uHcmumym cy0ebHoeo 3anpoca 00 UCMOYHUKE NPOUCXONCOeHUS Kanuma-
aa (Unexplained Wealth Orders, uau UWO). Ha ceeo0usunuii denv uzgecmuo
0 NepabixX 08YX CAYHASX NPUMEHEHUs 3anpocog 00 ucmouHuke kanumana (3a-
npoc UWO), oba 3anpoca 6biau nodaust 8 omuoutenuu epaxcoan ovieueeo CCCP.

Ecmb ocnosanus nonaeams, umo OaHHblil UHCMPYMeHmM OyOem NpUMeHIMbCs
npasooxpanumenvHvimMu opeanamu Beaukobpumanuu éce uaue.

YTo Takoe 3anpoc UWO?

on 3anpocom UWO nonnmaercst opunnaib-

HBIA Cy[AeOHBI 3ampoc O MPOUCXOKICHUH

MCTOYHMKA KaluTalla, BBIABAEMBIH CYIOM

0 XO/IaTaiiCTBy MPaBOOXPAHUTEIBHBIX Opra-
HOB. 3anpoc UWO comepxuT TpeboBaHHE COOOIINTH
0 TpaBax Ha OIpeNeIeHHOe MUMYIIECTBO, OOBICHHUTH
WCTOYHHUK €T0 TOJTYYeHHS U MPEICTaBUTh UHYIO OTHO-
CAITYIOCS K HeMy HHPOPMAITHTO.

Kem moxkeT 6bITb BblgaH
3anpoc UWO?

3aKoH TIpelycMaTpyMBaeT OTPpaHUYEHHBIN IIe-
pedyeHb IPaBOOXpPaHUTEIbHBIX OPTraHOB Benuko-
OpUTaHUU, B Ybeil KOMIIETEHIIMKA XOJaTaiiCTBOBATh
B cya o Bblgaue 3anpoca UWO. K takum opraHam
OTHOCATCS YTIpaBJeHHME T10 HajJoraM M TaMOXEH-
HBIM cOopaMm, YrpaBlieHUe 10 (PUHAHCOBOMY pery-
JIMPOBaHUIO U KOHTpoJto, HalmoHanbHOE areHT-
CTBO 10 60pbOE C MPECTYMHOCTHIO, bropo 1o 6oproe
C MOIIEHHUYECTBOM B 0CO00 KPYIHBIX pa3Mepax
u [Tpokypatypa BennkoOputaHuu.

KTo MoXkeT 6bITb agpecaTom
3anpoca UWO?

3anpocst UWO MOTyT BBIIABaThCS CYZIOM B OTHO-
MICHUU.

* JIMI, TIOJ03PEBAaEMBIX B BOBJICUEHHOCTHU
B COBEpIICHWE TSKKUX TPECTYIICHUI
WIN B CBS3M C JIUIIAMM, COBEPIIMBIINMU
TaKOBbIE; /WU

* TMOJIMTUYECKUX  JedTesiei (politically
exposed persons, PEPs) 3a npeaenamu EB-
POIENCKON 5 KOHOMUYECKOM 30HBI.

Hnsg  ueneit npumeHeHusi 3anpoca UWO
HEe MMeeT 3HAUeHUsI, ObLIU JIM COBEPILIEHBI BMEHSI -
eMble JIMIly MPEeCcTyIUIeHUsI Ha Tepputopuu Benn-
KOOpMTaHMM WU 3a ee mpeaenamu. OmnpenenacHue
TSDKKOTO TIPECTYIIEHUs («serious crime») maeTcs
B Serious Crime Act 2007 1 B uucjie IpoYero BKI0-
yaeT KOPPYMNIMOHHBIE U HAJIOTOBBIE MTPECTYILICHMUS,
a Tak>Ke JieraJu3alnio TPeCTYITHBIX I0XO/I0B.

ITpu aToMm 3ampocslt UWO MoryT IprUMeEHSIThCS
HE TOJIbKO K (PU3NYECKMM JIMIIaM, HO U K Iopuande-
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CKUM JIMIIAaM ¥ UHBIM CTPYKTypaMm, KOTOPbIE MOTYT
BJIAICTh UMYIIIECTBOM, B TOM YMCJIE K TpacTaM.

YcnoBus Bblaaum
3anpoca UWO

Hanuune mpuymHBI CYUTATh, YTO agpecar
BJIaficeT MMYIIECTBOM CTOMMOCTBIO OoJjiee
50 000 ¢yHTOB CTEPJIMHIOB.

* OcHOBaHUE IMOI03PEBATh, YTO W3BECTHBIN
WCTOYHUK JIETATBHO MOJYYEHHOTO J0XO0/Aa
ajipecara HeJOCTATOYEH Ul TpuodpeTe-
HUSI TAKOTO MMYIIIECTBA.

e Azpecar SIBISIETCS IIOJUTHUYECKUM JesI-
TejaeM, JuOO CyIIeCTBYeT IIOAO03pEeHUE,
YTO OH UJIM CBSI3aHHOE C HUM JIUIIO COBEP-
1IaeT WK coBepiuaa (coBepliano) / ObLT
BoBJIeueH (ObLJIO BOBJIEUEHO) B COBEpIle-
HUE TSKKOTO TIpecTyIuieHus B Benmkoopu-
TaHUU WJIU 32 €€ MpeeIaMu.

KTo MoXKeT cuntaTtbcs
noJIMTU4ECKNUM ﬂ,eﬂTGHEM?

[Mon «moIUTUYECKUMU eITeIIMIU» B KOHTEK-

cre UWO MoryT moHUMaThCS:

* (usnueckue nuIa, HaJeJIeHHbIE MyOJINY-
HBIMU (QYHKIUSIMUA MEXIYHApOAHOW Op-
raHu3alueil Wil TrocymapcTBaMM (Kpome
BenukoOputaHuu U MHBIX cTpaH EBpomneii-
CKOIi 2KOHOMUYECKOU 30HBI);

* YJeHBbI UX ceMeil (CYNpyru, 1eTu U CyIpy-
T JeTeil, poauTean), OIM3KWE COpaTHU-
KM (Hampumep, OU3Hec-mapTHEPHI) JUOO
WHBIM 00pa30M CBsI3aHHBIE C HUMM JIUIIA.

B cBow ouepenp, ompeneneHue JWI, Haae-
JICHHBIX TMYOMWYHBIMU  (PYHKLIMSIMUA, COTJIACHO
Yereproii nupektuBe EC mo mpoTUBOAEHCTBUIO
OTMBIBAaHMIO MPECTYITHBIX JOXOM0B' M PermaMeHTy
0 JIeTajJu3alMyi TIPECTYMHBIX JOXOAOB, (hPUMHAHCU-
poBaHMU TeppopusdMa U TepeBoae cpeacts 2017 r.?
BKJTIOYAET B TOM YMUCJIE:

*  IVIaB TOCYAApCTB WJIU MPaBUTEJbCTB, MUHU -
CTPOB, 3aMeCTUTEJIEli MUHUCTPOB;

*  YJEHOB 3aKOHOJATEJIbHBIX OPTAHOB;

*  YJIEHOB PYKOBOJSIINMX OPraHOB MOJUTHYC-
CKUX TTapTUi;

*  YJIEHOB BEPXOBHBIX U KOHCTUTYLIMOHHBIX
CYJI0B M MHBIX BBICIIIUX CYI€OHBIX OPTaHOB;

*  YJIEHOB CYETHBIX TajaT U LEHTPAIbHBIX
0aHKOB;

*  TOCJIOB, MOBEPEHHBIX B JIeJaX WM BBICIINI
KOMaHJIHBI COCTaB BOOPYKEHHBIX CHT;

* YJEHOB OpPraHOB YIpaBJI€HUS U HabJroma-
TEJTbHBIX COBETOB TOCYAapCTBEHHBIX KOM-
nmaHuii (state-owned entities);

*  IMUPEKTOPOB, 3aMECTHUTENIell JUPEKTOPOB
1 4YWIEHOB COBETOB JMPEKTOPOB WIM JIMIIL,
BBITIOJTHSIIOIIMX aHAJOTMYHbIe (QYHKIIMH,
B MEXIyHAPOJIHBIX OpraHU3alIMSIX.

B oTHOLWIEHUM KaKkoro
UMYLLLECTBA MOXXET ObITb
BblaaH 3anpoc UWO?

Cdepa mpumenenus 3anpocoB UWO upesBbruaii-
HO HIMPOKa — 3aIIPOC MOXKET OBITH BBIZAH CYJIOM B OT-
HOIIIEHUH JIF000TO MMYIIECTBA, CTOMMOCTH KOTOPOTO
npesbimaer 50 000 ¢pyHTOB CTEpIMHTOB, BHE 3aBUCH-
MOCTH OT €r0 MECTOHAXOKICHHS.

3anpoc UWO MoXeT OBITh BBITAH B TOM YHC-
Jie B OTHOIIEHUH OOBEKTOB HEABM)KUMOCTH (BKIIIOUAS
SIXTBI W CaMOJIETHI), IEHEKHBIX CPENCTB, IEHHBIX Oy-
Mar, JIOpOTOCTOSIIINX OOBEKTOB JABMKMMOTO HMYIIe-
cTBa (aBTOMOOMITH, Yachl, aHTUKBApHAaT), IpaB TPeOO-
BaHUS ¥ HEMaTepPHAIIbHBIX aKTHBOB.

MO>XHO /I UITHOPUPOBAaTb
3anpoc UWO?

Cam mo cebe ¢dakr momyuenust 3ampoca UWO
HE BJICUCT 32 cOOOW HEMEUICHHBIX HEOIarompusTHRIX
TTOCJIeNCTBHM IS aapecara. Bmecte ¢ TeM mHbopma-
1M, TIONMyYEeHHAs MPAaBOOXPAHUTENFHBIMA OpTaHAMHU
B otBeT Ha 3armpoc UWO, miM OTCYTCTBHE YIIOBIICT-
BOPUTEIHHOTO OTBETa MOTYT IMOCITYKUTh OCHOBaHHEM
JUTS TIPOJIOJDKEHUS paccieIoBaHns THOO Hadaia Tpo-

! Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015.
2The Money Laundering, Terrorist Financing and Transfer of Funds (Information on the Payer) Regulations 2017.
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neaAypbl HAJIOXKCHUS B3bICKAHUSA Ha MMYLICCTBO. HpI/I
3TOM TpeHaMEePEHHOE WM COBEPIIEHHOE M0 HEOCTO-
POXKHOCTHU TIPEACTABICHUE BBOASLICH B 3a0iyKaeHUE
WIN JIOKHOH IO CyImecTBY WH(OPMAIMU SBIISETCS
YTOJIOBHO HAaKa3yCMbIM JICAHHUCM. MaxkcuMajibHOE Ha-
KazaHHUe 3a TAKoe MPECTYIJICHNUE — JINIICHUE CBOOO/IBI
CpPOKOM Ha JIBa rojia.

Ecnmn agpecar 0e3 yBaXWTENBHBIX MPUYHH
HE TIPEICTaBUT WH(POPMAIMIO B YCTAaHOBJICHHBIN 3a-
npocoM UWO cpok, TO MPe3roMUPYETCSI BOZMOKHOCTh
O6paH1€HI/ISI B3BICKaAHUA Ha NpPHUHAJJICKAIIEC TaKOMY
agpecary UMYIIECTBO B MOPSAKE, MPETyCMOTPECHHOM
3aKOHOM O JI0XO/aX OT MPECTYNHOH JesTeNbHOCTH
2002 r.

MNMpakTuka cypebHoro

ocnapuBaHusa 3anpocos UWO

IlepBag mompITKa ocmoputh 3ampoc UWO
ObL1a MpearpuHsTa B aene HalumoHanbHOe AreHT-
ctBO 1o bopnwoe ¢ IIpectynHocThiO TIpoTUB [amkue-
Boif (National Crime Agency v Hajiyeva).

Hemno pourmo 1o Bercokoro Cyma AHTIINY 1 pe-
LIeHUE TT0 HEMY CTaJIO MPEeLeASHTHBIM ISl IIOCIEIy -
oIIMX caydaeB TpuMeHeHns 3ampocos UWO.

3amupa Tadxcuesa — cynpyea Ovleuieeo npedcedamens npasieHus asepoaiioicarnckoeo Meorc-
dyHapooHoeo 6auka lxcaxaneupa ladxicuesa, ocyycoennoeo 6 Azepbaiidycane Ha 15 arem auuienus
6000061 N0 008UHEHUIO 8 MouleHHU4ecmee u pacmpame. OcHosanuem 041 evidauu 3anpoca UWO
nocayycuau cosepuiernvie laodxicuesoil coenku no npuodpemenuro umywecmea é Beauxobpumanuu.
Hcnonvzosas 3apeecucmpuposannyto Ha bpumanckux Bupeunckux ocmpoeax komnauuro, ¢ 2009 e.
Taodxucuesa npuobpena za 11,5 man. hynmoe cmepauneoé HedsUICUMOCHb 8 NPECIMUNCHOM N0HOOHCKOM
paiione Haitmcopuodxc, a makice 2onvgh-kay6. Kpome moeo, no ungopmayuu 6pumanckux npasoox-
PAHUMENbHbIX 0pearo08, 3a nepuod ¢ 2006 no 2016 ee. Tadxcueea nompamuna 6 yrueepmaee Harrods
16,5 man. hynmoe cmepaune06 ¢ ucnonv3osanuem bonee uem 35 paznuuubix Kpeoumusix Kapm.

B nene Tagxuesoit ajapecar 3ar[poca UWO B cBoeii aneuisiliiu cocaajcs Ha BOCEMb Pa3JIMYHbIX OCHO-
BaHUWU 11 OTMEHBI 3anpoca U WO, HO BC€ OHM ObLIM OTKJIOHEHBI aHTJIUHCKUM CyaoM. Huxe IIPUBCACHLI

OCHOBHBLIC BBIBOILI Cyaa.

OcHosaHue 014
ochapuseaHus
3anpoca UWO

Mo3uyus cyoa

TamxueB He IBASIETCS TOJUTH -
YECKHUM JeSTeSIeM, ITOCKOIbKY
0aHK B (hopMe aKLIMOHEPHOTO
o01IecTBa MO 3aKOHOJATE/b-
CcTBYy A3sepOaiiikaHa He MO-
JKET CUMTAThCsI TOCYIapCTBEH-
HOW OpraHu3alci.

TepMUHBI «OMUTUYECKUIA AEATENb» U «TOCYIapCTBEHHAasi OpraHu3a-
LUS» TOJDKHBI ONpeAessaThes MpoKo. Bonpoc KBauduKalum 0pu-
JTUYECKOro JIMla B KayeCTBE TOCYAApCTBEHHOM OpraHu3aldy HYXHO
peliaTh B COOTBETCTBUU ¢ 3aKOHaMM BennkobputaHuu. B naHHOM Bo-
npoce cienyeT He OLIEHUMBAThb MOJHOMOYMS WX CTaTyC, a MPUMEHSITh
0osiee TMOKUI TeCcT Ha COOCTBEHHOCTh U KOHTPOJIb. [TockobKy ITpaBu-
TeJbCTBO A3epOaiiikaHa ObLIO KOHTPOJMPYIOLIMM U MaxKOPUTAPHBIM
aKIIMOHepoM OaHKa, KOTOPbIM pyKoBoawI IamkueB, OaHK SIBJISLICS TO-
CYIApCTBEHHOM OpraHu3alei.
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Hng Beimaum 3anpoca UWO
HYXXHO OBLIO YIOCTOBEPUThH-
csl B TOM, 4TO s mpuodpe-
TEHUs uMyIlIlecTBa (income
requirement test) 3aKOHHO
MOJYYEeHHOTO J0X0oJa ObLIOo
HEIOCTAaTOYHO.

TocynapctBeHHbBIE OpraHbl BeTukoOpuTaHMY 000CHOBAHHO MOJArajiuch
Ha (akT ocyxXaeHUs1 B AzepOaliiKaHe 3a MOILLIEHHUYECTBO M MPUCBO-
€HHe HEe3aBUCUMO OT KaKUX-JIMOO COMHEHMI B OTHOLUIEHWU CIIpaBe-
JIMBOCTH TaKOro cyaeOHoro pazouparenbcTBa. Cya yCTaHOBUI BHICOKMIA
MOPOr JOKAa3bIBAHUS JJIsI BO3SMOXKHOCTU UCKIIIOYUTh B KAU€CTBE OCHO-
BaHus a1 3anpoca UWO BbIHECEHHBIN 3a pyOesKOM ITPUTOBOP B CBSA3U
C HapylICHUSIMU MpaB YeJIoBeKa, 0COOEHHO Ha CTaaAuU paccaea0oBaHMSI.
Cyn yyen He3aBHUCHUMBIE AOKa3aTeNbCTBA, MOAKPEIUISIOLIME OOBUHE-
HUS, BBIABUHYTHIE TpoTUB lamkueBa BaactamMu AsepbaiiakaHa (TpaTbl
C UCIOJIb30BaHMEM KPEIUTHBIX KapT, BbIAAHHBIX OAHKOM Ha UMS €ro
POACTBEHHUKOB). APrYMEHThI O TocTaTOYHOCTH Y [amxkueBa (azepbaiin-
KaHCcKoro rocciayxaiiero ¢ 1993 mo 2015 rr) coOCTBEHHBIX CPEACTB
JIJ1 TIPUOOPETEHMST HEABUXKMMOCTU He ObUIM MPU3HAHBI YOSAUTEIbHbI-
MH.

3anpoc UWO nHapymiaer mpa-
Ba 4YeJOBeKa, 3allulllaeMble
cT. 1 JIonoJHUTEbHOTO MpOo-
ToKona K EBponeiickoit KoH-
BEHIIMM O 3alllMTe IIpaB 4e-
JIoBeKa M OCHOBHBIX CBOOOI
(3ammTa TpaBa COOCTBEHHO-
CTH).

Cyn otkasan B otmeHe 3anpoca UWO Ha 3ToMm ocHoBaHMU. [axe eciu
BMEIIATeJbCTBO TOCYIapCcTBa B IIPaBO COOCTBEHHOCTH MMEIO MECTO,
OHO HOCUJIO OTPAHMYEHHBIN U IIPONOPILIMOHAIBHBIA XapaKTep.

3anpoc UWO npoTtuBopeuuT
MpaBy HE CBUACTEIHCTBOBATH
MIPOTHUB ce0sI U CBOETO CYMpPY-
ra.

Cyn cuen 9Ty rapaHTUIO HEIIPUMEHUMMON B paccMaTpMBaeMOM cuUTya-

LIMM, B YACTHOCTH 10 CJAEAYIOLIUM IPUUMHAM:

* 3aKOHOAATEIbCTBO HE IpeaycMaTpUBaeT ee MPUMEHEHUE B OTHO-
ILIEHMHX BO3MOXHOTIO YTrOJOBHOIO Ipecief0oBaHUsl B MHOCTPAHHbIX
rocyaapcTBax;

*  packpnIThe MHGOpMaLUKU 00 UMYILIECTBE HE BJIEUYET 32 CO00I peaib-
HOT'0 WJIM 3HAYMTEJbHOTO PUCKa YrOJOBHOIO IpeciaenoBaHus Iau-
>KMEeBbIX B BeTMKOOpUTAHUM WU 32 PYOEKOM;

* MpPUMEHEHUE COOTBETCTBYIOLIEH rapaHTUM 3aKOHOAATEJIbHO WC-
KJItoueHo B oTHoueHuu 3anpoca UWO.

C y4eToM Bcex 00CTOSITEILCTB
Jiejla Cyldy He CJIeIOBaJI0 BbI-
Jasath 3arpoc UWO.

Cyn ykasaj Ha 11esiecooopa3HocTh Bbimaun 3arnpoca UWO B cutyanuu
COOTBETCTBUSI BCEM YCTAHOBJIEHHBIM 3aKOHOIATEIbCTBOM OCHOBAHMSIM.

Knrouesble BbIBOAbI U3 Aena

lap>xkuesom

* llpaBo He CBHIETENHCTBOBATH NMPOTHUB CaMO-
r0 ce0s M CBOMX ONMU3KHUX HE OyJeT CUNTAThCS
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* B cmygae 3annpoca UWO B oTHOITICHUH aape-

cara (DakTUYECKH HE JEHCTBYET MPEe3yMIIIH
HEBUHOBHOCTH, TIOCKOJBKY OpeMs IOKa3bl-
BaHUs JICTAJIBHOCTH HMCTOYHHKA KaltuTalia
U TPOMCXOKIACHUS HMYIIECTBA BO3JIaraeTcs
Ha agpecara 3anpoca UWO, a He Ha mpaBo-
OXPaHUTECIIbHBIC OPraHbI.
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JIOCTATOYHBIM OCHOBAHUEM ]IS OTKa3a OT HC-
nonHeHns Tpedosannii 3armpoca UWO.

K «momatnuecknm ACATCIIAM)» B KOHTCKCTE
3anpocoB UWQO OTHOCATCSI HE TOJBKO BHI-
OupaeMble MM Ha3HA4YaeMble TOCYIapCTBEH-
HbIC YNHOBHUKH, HO U TOII-MCHECIKEPHI I'OCYy-
JapCTBECHHBIX KOMIIAaHUHM B CaMOM IHUPOKOM



[MOHMMaHWHU (HaIpUMep, 3TO MOTYT OBITH
HE TOJBKO TOCKOPIOPAIMHA ¥ TIOAKOHTPOIb-
HbIE UM XO3SIICTBEHHBIE O0IECTBA, HO U He-
KOMMEpUYECKHE OPTaHN3AIINN ).

*  Anpecarom 3ampoca UWO MoryT crath poa-
CTBEHHHUKH U OM3HEC-TIAPTHEPHI MTepEeUUCIICH-
HBIX JIHII.

HanbHenLlasa npakTUKa
npuMeHenusa 3anpocos UWO

ITocne nena T'ajpkueBO CTalo M3BECTHO O €llE
omHoM ciydae mpuMmeHeHus 3ampoca UWO, u Toxe
B OTHOIICHWW TpPa)XJTaHWHA PECITyOINKH OBIBIIETO
CCCP. B ¢epane 2019 roma J0HIOHCKUHN CyI BBIHEC
pemieHre 0 KOH(UCKAIMK CPEACTB B pa3Mepe IMOomy-
MUJUTHOHA (PYHTOB CTEPIMHTOB HAa 0AHKOBCKHUX CUYETaX
anpecara 3ampoca UWO, KOTOpBIif HE CMOT MPEI0CTa-
BHUTH YIOBIETBOPUTEIBHYIO IS cyda HWH(OPMAITHIO
0 TIPOUCXOXKJCHUH KaluTalla TI0 TaKOMY 3arpocy, Ha-
npasierraomMy B 2018 romy. Aapecarom 3anpoca UWO,
WHUIMAPOBAHHOTO  HammoHansHBIM ~ ATEHTCTBOM
o boproe ¢ [IpectymHocTsio, 6601 Brasg JItoka ®dumar,
CBIH OBIBIIETO MPEMbEP-MUHUCTPA MOJTOBBI.

Omey Braoa Jloku @urama, Braoumup
Qunam, ovieuull npemvep munucmp Mondogul,
6 HACMOAWUL MOMeHm 0mobbieaem Oesamuien-
HUL CPOK 3aKTI0UEHUs NO Oy 0 KOPPYRyuil, Om-
MbIBAHUIO NPECYNHbIX CPEOCm8 U NPUCBOEHUU
oonee 1 munnuapoa ooanapos CIIA u3z 6ankos-
ckoti cucmemovl Monoogul.

Ipuexas 6 Jlonoon 6 2016 200y, uepes 200
nocie 3aKIOYeHUs c8oe2o omyd, 08aoyamu-
osyxnemnuti Brao Jhoxka @unam cosepwun pa-
306vitl naamedic Ha cymmy 400 000 gynmos
CMepIUH208 3d apeHdy NeHMXayca 8 NPecmudtc-
Hom patione Jlonoona Hatimcopuodoice, a max-
Jrce npuobpen aemomoouny benmau na cymmy
oonee 200 000 ¢pynmos cmepnuneos. Cpedcmasa
nocmynaiu Ha cuema Braoa Jhoxu @unama co
cuemos oQhuIOPHLIX KOMIAHUIL.

B nene @unara annmiickuii cy pyKoBOACTBOBAJ-
CsI TEMH K€ BBIBOJAMH, K KOTOPBIM TIpHUIIiesT Bricokuit
Cyn B petnieneHTHOM nene ['amKueBoit.

lNepcnekTuBblI NpUMeHeHUs
3anpocos UWO

HeMHOrO4nCIEHHOCTh  CITy4aeB NPUMEHEHHS
3anmpocoB UWO Ha CeromHAImHUN ITeHb HE 03HAYACT,
YTO JNaHHBIH MHCTPYMEHT HE Oy/leT HCIONIb30BaThCs
MIPaBOOXPAHUTENBHBIMA OpraHaMu BenmkoOputanun
Oosiee akTUBHO B OyIyIIIEM.

J71s 3TOTO CYIIECTBYIOT BCE TTOJUTHYECKNE U KO-
HOMHYECKHE Tpeanocsuiky. [locne Toro, kak mo aemy
l'amxueBoit OBIIO BEIHECEHO MPEIEICHTHOE PEIICHUE
Bricokum Cynom, mosBuiach ¥ I0puIudecKas onpese-
JICHHOCTH B MpakTuKe npumenenus 3amnpoco UWO.

Takum  obOpazom, BbeIOOp BenmkoOpuranun
B Ka4decTBe «0e30MacHoii raBaHm», ClIOCOOHOM YKPBITH
OT MIPETEH3NI KPeTUTOPOB MIIH YTOJIOBHOTO MPECIIEN0-
BaHms B Poccnn (Bo m30ekaHUe dKCTPATUIIAHN U T. 11.),
HE UCKJIIOYaeT pUCKa MONydeHus cymeOHoro 3ampoca
UWO, MHAIMMPOBAHHOTO OpPUTAHCKUMHU IPAaBOOXpa-
HUTEJbHBIMH OpPTaHaMHU.

[Tpu 5TOM MOTHBOM JJISI ”HUITUATUBBI O IIPHMEHE-
HUU MHCTpyMeHTa 3anpoca UWO OpuTtaHcKUMH Tpa-
BOOXPAaHUTEIHLHBIMA OpTaHaMH MOXKET OBITh M XOJia-
TaliCTBO POCCUICKHUX IPABOOXPAHUTEIBHBIX OPraHOB
1 KPEeTUTOPOB.

Bo03MOXXHOCTE 3aI€MCTBOBAHMS MeEXaHHW3Ma 3a-
nmpoca UWO B BenukoOpuTaHUM MOXKET paccMmarpH-
BaThCS B paMKax MEPOTIPUSATHIH MO PO3BICKY 1 oOpare-
HUIO B3BICKaHW Ha MMYIIECTBO NOKHHMKA. C TOUKH
3peHus NOJKHHUKA, 0c000€e 3HaueHne Oy/IeT UMETh BO3-
MOYKHOCTb JIOKyMEHTAJIBHOTO 0OOOCHOBAHHUSI JIETAIBHO-
CTH TIPOUCXOXKICHUS KalTUTalla U COOTBETCTBHUS YPOBHS
OTPeOICHNS U PACXO/I0B YPOBHIO JIETAIBHBIX JOXOJOB.
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Forensic - peweHnsa gng opuanyeckmnx
dMpPM 1 KOpNOpPaTUBHbLIX KOPUCTOB

e AHTUKOPPYNUMOHHbIE paccriefoBaHua e KopnopaTWMBHOE MOLIEHHUYECTBO
(FCPA, UK BA, SAPIN II)

[BbIBO,EI, adKTUBOB, KOH(I)J'IVIKT nHTEPECOB,

HapyLlleHne BHYTPEHHUX NOANTHK,
e KoH®ANKTbI aKLMOHEPOB xuweHne nHdopMaymm)

e CynebHble pasbupaTtensctea B e [Ipouenypbl baHKpoTCTBa
Poccun n 3a pybexxom

[MonyyeHne OpUAMYECKM 3HAYNMbIX L0OKA3aTENbCTB;
BbisBneHne cxeMbl MOLLIEHHWYECTBA U OLLeHKa yuwepba;

Mo scemy Mupy PackpbiThe CTpyKTypbl BRageHuns n adpuanpoBaHHoCTH;

i Mounck n BO3BpPAT aKTUBOB;
2477

@opMupoBaHMe CUNLHON NEPEroBOPHOM MO3ULUMN.

WWW.CSI.group
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ACTIEKT WHITE-COLLAR CRIME
B OEJIAX T10 PO3bICKY

N BO3BPALLEHNKO AKTVNBOB
N3-3A PYBEXXA

eMa pO3bICKAa M BO3BPAILEHUA aKTUBOB M3-3a PyOeXka CETOIHs aKTyalb-

Ha Kak Hukorna. [To manHeiM LIB P®, mpocpodeHHast 3am0KEHHOCTh

10 BCEM KpeIUTaM CTaOWIbHO pacTeT MUHUMYM Ha 10% exeromHo. YBe-

JIMYMBAETCS M YMCIIO 3JIOCTHBIX JOJKHUKOB, KOTOPBIE TPSAYYT aAKTHUBBI
o BceMy MUpY. B HacTos1ee BpeMsl IPOEKTaAMHU 10 PO3LICKY aKTUBOB HET0OPO-
COBECTHBIX JO/KHUKOB 3aHMMAETCA MHOXECTBO OTEYECTBEHHBIX U 3apyOeKHbIX
IOPUINYECKUX (PUPM, aIBOKATCKUX 0Opa30BaHUii, pa3HOro poaa KOHCYJIETaHTOB,
YaCTHBIX JETEKTMBOB U T.J. B paMKax NMOJOOHOI AEATENLHOCTH BO30YXIAIOT-
cd YToJIOBHBIE Jej1a Ha Tepputopun Poccuiickoit Denepaluu, KpeauTophl 00-
palIaloTCs B CYI ¢ MCKAMU O TIPUBJIEYEHUM K OTBETCTBEHHOCTU COOCTBEHHUKOB
Nzope TapaH?G Y PYKOBOIMTEJIE KOMITAaHUI -I0JDKHUKOB. MHUIIMMPYIOTCS TIPOLIEAYPHI TMYHOTO
HesasucuMblli apbump  gaykporcsa B PO, KOTOPOE BIIOCTEACTBIM MOXKET MOMYIUTh U TPAHCTPAHUIHBIIL
XapakTep: B CY/bI LIEJIOTO PsANa CTPAH MOAAKOTCSA UCKM O PACKPHITUM MH(BOPMaLIH,
HaJIOXKEHUU 00eCIeunTebHBIX Mep. Bopb0a 3Ta UIET ¢ epeMeHHBIM YCIIEXOM,
MEXaHU3MbI B3bICKAHUS COBEPIIECHCTBYIOTCH, CyleOHas MPAaKTUKA T0Ka TOJILKO
dbopmupyeTcs. 3a4acTyi0 COKPLITHE aKTUBOB CTAHOBUTCS BO3MOXHBIM 0J1aroia-
pA pasBETBIEHHBIM XOJIMHIOBBIM CTPYKTYPaM, IOBEPUTEILHOMY YIIPABIEHUIO
WJIN TTyTEM YUPEXAEHUA OOILECTB B O(IIOPHBIX 30HAX.

KpoMe Toro, He06X0IMMO YUUTHIBATH, YTO 3aKOHOIATEILCTBO PA3HbIX CTPaH
[0 MepaM, HaIlpaBJIeHHBIM Ha TIOUCK U B3BICKAHKWE aKTUBOB, CYLIECTBEHHO pas-
myaerca. Eciu, HarpuMep, MHGOPMALIMIO 00 YUPEAUTENAX KOMIaHuu B Yexun
MOXHO CBOOOJHO HaiTH B MHTEpHETE, TO B IIIBELMM MOTOOHBIE MOMBITKYA CYUTA-
JOTCSl HApYLIEHUEM 3aKOHOIATEIbCTBA ¥ BTOPXKEHUEM B JIMYHYIO cepy. A B cTpa-
Hax [TpubanTUKy 1Mo pelIeHnIo cyaa 3a TeJe(OHHBINA JOJr CBBILIE ONpPENeIeH-
HOWi CYMMBI CyIeOHBIN UCTIONHUTEb MOXET CHATh I€HLIU ¢ GAHKOBCKOTO CYeTa
HE TOJILKO JIOJDKHUKA, HO U €r0 XKEHBI, TIOCKOJIBbKY CYIIPYTH HECYT COJUAAPHYIO
OTBETCTBEHHOCTb 10 J0JITaM.

HecMOTpsl Ha CyLIECTBYIOILME COMIALLEHMS 110 MEXIYHAPOIHOMY Ipeciie-
JOBAHMIO OTMBIBAHMS JEHEr U MHULMATUBAM, TIPU3BAHHBIM CIEJIaTh HOPMATUB-
HO-TIPaBOBYIO 6a3y O(MLIOPHLIX 30H 00Jiee MMPO3PaYHOii, B MUDPE BCE €lIe H0CTa-
TOYHO MECT, TJ€ INPOLBETAIOT CXEMBI COKPBLITHS HE3aKOHHO IPUOOPETEHHOTO
UMYILIECTBA.

B Poccun B HelaBHEM TNPOLIUIOM M YACTUYHO CETOIHS OIWH U3 CAMBIX pac-
MIPOCTPAHEHHBIX CLIEHAPUEB MOLIEHHUYECTBA — BBIBOJ KPEIUTOB, TOJTYyYEHHBIX
B OaHKe, YePE3 «TEXHUIECKME» KOMITAHUN UJIN CTPOUTENILHBIE ITMPAMUILI B chepe
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JeBeJonMeHTa. B pesynsraTe geHbIM, Kak IpaBUio
yepe3 NpudaaTuiickue 0aHKU, BBIBOAWIUCH 3a PYy-
0eX, a YIUIBIN JOKHUK, HE JOXKUIASICh CEPbEe3HBIX
MocJaenCcTBU Ha Tepputopuu Poccum, wucuesan
W3 TI0JISI 3peHUS] KOMIIETEHTHBIX OPraHOB U KPeIM-
TOPOB, TTOJIyYUB UMMUTPALIMOHHBIN CTATYC B OJHOM
u3 0oJsiee CTAOMIBHBIX IOpUCIUKINEI. B psiie ciyda-
€B TaKoi lopucIukimein ctaHoBuINCh CoelrmHeH-
Hble IITaTbl AMEpUKU — BBUIY BBICOKOTO YPOBHSI
>KU3HM, OJIaroNpuUsITHOTO AEJIOBOrO KiaMMara, Iep-
CIIEKTUB OOyYEHMST OTIPBHICKOB B MPECTUKHBIX BY-
3ax U T.J. JleHeXHbIe CpeacTBa Yepe3 psijl TpaH3aK-
LM oceanu Ha cyeTe JOJDKHMKA UM BKJIaIbIBAIUCh
yalie BCero B 00beKThl aMePUKAHCKON HETBUXKMMO-
CTH, MUJIBIE CEP/ILY JTI0OOT0 POCCUICKOTO MHBECTO-
pa. IpamoTHOE oopMmieHUEe CACAKN Opaiu Ha ceds
MECTHbIC PHUEJNTOpPHI. TpeOoBaHMUSI K TPOMCXOXKIC-
HUIO CPEACTB Ha MOKYIKY HECKOJIBKO JIET TOMY Ha-
3a B CIIIA ObLIM HE CTOJIb CTPOTMMU, KaK CETOIHS,
a camu mokynateau u3 Poccuu 06 3ToOM cTapaiuch
He pacrnpocTpaHsaTbes. MTak, neHeXHble cpeacTBa
BJIOXEHBI B 00bEKT HEIBUKMMOCTU U TaKMM 00Opa-
30M B KaKOI-TO Mepe OTMBITHI, a TIPY MOCJIEAYIOIIEH
ceJIKe IO KyTUIe-TIpoJiaxke 3TOTo 00beKTa YXKe eCTh
JOCTAaTOYHO COJIMITHOE MOATBEPXKICHUE MCTOUYHUKA
OMpEaEIEHHOW CYMMBI.

OnHako, HECMOTpSI Ha BCe 3TU JEWCTBUS,
MPECTYIMHOE MPOMUCXOXACHUE ICHEXKHBIX CPEICTB
BCJIEICTBME OAHKOBCKOTO MOIIEHHUYECTBA UJIW XM~
IIEHUST CPENICTB JOJBIIMKOB U TIOCJIEAYIONIEro, Ha-
MpUMep, TpeIHAMEPEHHOTO DAHKPOTCTBA OCTAETC.
B P® Moryt B0o30yXXaaThCcsl WJIM HE BO30YXKIAThCS
YIOJIOBHBIE JieJa, C TMEePEeMEHHBIM YCIIEXOM WATU
Cy/abl M 0AHKPOTCTBA, HO KPUMUHAIBbHBIM NCTOYHUK
CPENCTB CJeMyeT 3a HUMU B KOHEUHYIO IOPUCAUK-
LIMIO U, JaXe OyJayuyd OBEIICCTBICH B O0OBEKTE HE-
JIBIDKMMOCTH, HUKY/Ia HE McYe3aeT.

HeobOxonuMo OTMETUTD, YTO pa3BUTHIC MPABO-
MOPSIIKU OYEHb CTPOTO OTHOCSTCS K PA3HOTO poja
MOMBITKAM UCIIOJb30BaTh X 9KOHOMUKY U OaHKOB-
CKYIO CHCTeMY ISl JieTalu3allii W/WJIN MHBECTU-
pOBaHUSI CPEICTB, paHee TOJYYEHHBIX 3JI0YMBIIII-
JICHHUKAMU MPECTYMHBIM ITyTEM B TPETbUX CTpaHaXx.
Vxe B xone npolecca nepeesna B CIIA noJKHUKY
n3 PO Hensz0eXHO COBepLIalOT OOJIBIIOE KOJMYE-
CTBO MPOMEXYTOUYHBIX ACHUCTBUI, KOTOPHIE BIEKYT
3a co0Oil ompeneneHHbIE HEraTUBHBIC IPAaBOBBIC
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nocaeacTBus. Tak, Hampumep, TpU 3aMoJHEHUU
WMMUTPALIMOHHBIX JTOKYMEHTOB WM TPUXOIUTCS
CKpPBIBaTh OMpe/eeHHbIE (paKThl CBOei Onorpadun,
KOTOpBIE MOTYT TOBJMSTL Ha TPUHSITUE TOJOXKM-
TEJBLHOTO PEelICHUS UMMUTPALIMOHHBIMU BIACTSIMU
CHIA. ITpu otkpbiTuM cueta B 6aHke CIIIA u naye
MOsICHEHUI Ha mipeaMeT source of wealth nm mpuxo-
JUTCS paccKa3bIBaTh UCTOPHUIO 00 YCIEIHOM OU3HE-
ce B Poccnu nnm mpojaxe 1oporoit HeABMXKMMOCTH,
JIOCTaBIIIECs IO HACJIEACTBY. 3a4acTylO0 OCTaBIINE-
ca akTuBbl B Poccuu, monmm B 00aHKPOTUBIIMXCS
KOMITaHUSIX, OOBEKTHI HEABKMMOCTH B BUJIE 3ape-
TUCTPUPOBaHHOTO B PocpeecTpe HepocTpos He yKa-
3BIBAIOTCA B HAJIOTOBOM AEKJIapalvu, MoJaBacMoun
B aMepuKaHcKylo Internal Revenue Service, HecMo-
Tpsl Ha TpeboBaHUe yKa3aTh worldwide income. Ha
YTOJIOBHO-TTPABOBBIE TTOCIEACTBUS TAKUX JCHCTBUIA
OYeHb YacTO He oOpalnaloT BHMUMaHMS. Poccuii-
CKOMY KJIMEHTY KaXeTcsl, YTO BCE IIUTO-KPBITO:
Y3KONPO(WIbHBIC HAJIOTOBBIE KOHCYJIBTAHTHI U M-
MUTPalMOHHbBIE aIBOKATHI MOTYT IMTOMOYb C 0(hOpM-
JICHMEM TIaKeTa JOKYMEHTOB, COCTaBJICHHMEM IIep-
BOHAYaJbHOM HaJIOTOBOM AeKJIapaluu, MOoad0poM
KOHKPETHOTO IIITaTa MCXOAS M3 IIKaJbl HAJIOT0O0-
OJIOKEeHUS.

B nomosHeHWe K 3TOMY YCWIMSI IOPUCTOB
IO PO3BICKY M B3BICKAHUWIO aKTUBOB B cymax Poc-
CHUM WJIM 3a pyOexkoM TIOUTH BCEerna JieXaT B Tpax-
JAHCKO-TIpaBOBOI TUIOCKOCTU. Ho crenmanucTe
HE YUUTBIBAIOT TOT (DAKT, YTO cpasy IocJie rnepeesna
JOJDKHUK, BO3MOXKHO, YK€ COBEPIIWI HECKOJIbKO
CepbE3HBIX (heePaIbHBIX TPECTYIUICHU Ha TEppU-
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topuu CIIA, KoTopble UMEIOT (hOPMaJIbHBIN COCTaB
U He TpeOYyIOT 0COOBIX YCUINI B cOOpe JOKa3aTe/lb-
CTBEHHOI 0a3bl M MpEAbsIBACHUS OOBUHEHUS, TaK
Kak Be3/le MMEIOTCS TIOANMUCH TTPaBOHAPYLIUTEIS
noa acknowledgement co CChUIKOI Ha COOTBETCTBY-
tounyto riaaBy Cona 3akoHoB CIIIA.

B gactrocth, ct. 8 U. S. Code § 1325 — Improper
entry by alien siBnsieTcst penepaabHBIM IPECTYTIIICHHEM,
B 1. 3 3TO CTaThbH MPETYCMOTPEHA OTBETCTBEHHOCTH
3a MOIIBITKY BbE3Ja HWIN IOJTYYECHUEC BO3MOKHOCTHU
Bhe3na Ha Tepputopuio CIIA myTeM MCTIOIB30BaHUS
JI0KHOU I/IH(bOpMaIII/H/I WKW YMBINUICHHOI'O BBEIACHUA
B 3a0Iy)KICHHE, a TAKXKe IMyTeM YMBIIIJICHHOTO CO-
KpBITHSL (DAKTOB, MMEIOIINX CYIIECTBEHHOE 3HAYCHHE.
[IpaBoHapymuTENN MOTYT OBITH TPUTOBOPEHBI K IITPaA-
¢y, TIOPEMHOMY 3aKJIFOUEHHIO HA CPOK JI0 IISCTH Me-
CAIEB U B OONBIIIMHCTBE CIIyYaeB K JEMOPTALNN BBUILY
OTCYTCTBUA OCHOBaHMH IJI1 JICraJIbHOTO Hpe6BIBaHI/I$I
Ha Tepputopuu CIIA. HeoOxomumo Takke OTMETHUTh,
4YTO CpOK AAaBHOCTHU IO TaKUM HNPECTYIIJICHUAM OTCYT-
CTBYET.

Ecnu xe nmpaBoHapyIIUTEIb «3a0bLT» PO 00b-
eKTbl HaJIOroo0J0XeHUs, ocTaBuidecss B Poccuu
(maxke HermpuOBUIBbHBIE), U HE YKa3aJl MX B HAJIOro-
Boit nexknapaunu B CIIA, on Hapymun ct. 26 U. S.
Code § 7206 — Fraud and false statement, KoTopas
MpeaycMaTpuBaeT OTBETCTBEHHOCTb 3a COKPBITHE
(B HamieM ciyyae — OTCYTCTBME CBEJIEHUII B HaJlO-
TOBOI JeKjapalun) 00beKTOB COOCTBEHHOCTH, SIB-
JISTIOIIIMXCST 00BbEKTaMU HAJOTOO0I0XKEHUS: HaKa3a-
Hue B Buae mrtpada B pasmepe 10 100 ThIc. 10i.,
WIM TIOPEMHOTO 3aKJIIOYEHUsI CPOKOM 10 3 JIeT,
wiu mrpada v auieHus: cBooonsl. Kpome Hasoro-
BOl meKjapaluu, 1eMCcTBUE CTaTbU PacIpoCTpaHs-
eTcs Ha JitoOble o(UIIMaTbHbIEC TOKYMEHTBI, TTOAIH -
canHblie B CIIIA, B KOTOpBIX €CTh MPeayNpexXIeHNE
00 OTBETCTBEHHOCTH 3a TPEIOCTaBIECHUE JIOKHOMN
nHpopMali. B aToM ciydae cpoK MpUBJICUYECHUS
K yrosioBHoil otBeTcTBeHHOCTH B CIIIA — He Gosee
IIECTU JIET, COCTaB HOCUT (POpMasbHbBIN XapakKTep
M HACTYIUIEHUSI KaKMX-JTMOO HEeTaTMBHBIX TMOCIHIEI-
CTBMIA JUIsl TOTO, YTOOBI B IEHCTBUSIX TTPABOHAPYIIIM -
TeJisd ObLT HAMJIEH COCTaB MPECTYIUICHUS, HE TPeOy-
ercs.

Hy u makxonem, ct. 18 U. S. Code § 1956, 1957
— Laundering of monetary instruments comepXuT
MaKCHUMaJIbHO IIHPOKOE OIMCAHUEC BCEX BO3MOXKHBIX

JIEHCTBUI, KOTOPBIE COBEPLIAIOTCS WJIH MOTYT COBEP-
aThCs TMPAaBOHAPYIIUTENEM B paMKax JeTalu3aliu
JIEHEKHBIX CPE/ICTB, TIOIYYEHHBIX paHee MPECTYITHBIM
myteM. CocTaB MpecTyIIeHUS OMMCaH TaKUM 00pa3oM,
YTO TIPU COBEPIIEHUH JIOOO0N TpaH3aKIWW (B HAIIeM
MIpUMEpE ITO MOKYNKa HEJBMKIUMOCTH Ha JIEHBTH, I10-
XUIIEHHBIE Y POCCHICKOTO OaHKa U MO3/IHEE BHIBEICH-
HbIE yepe3 o(IIopsI M MPUOANTHIICKIEe OaHKH 3a pyOex)
JNEHCTBHUS TPABOHAPYIIUTENS TOAMAIAIOT TOJ Kaky-
10-1100 YacTh NaHHBIX cTateil. [Ipruem nmpecTynHbIMH
CUMTAIOTCS B TOM YHCIIE M JICUCTBUS, COBEPIICHHBIE
He Ha Tepputopun CUIA, — B JaHHOM ciTydae nedaib-
HO 3HameHuTas 4. 1 ct. 159 YK P®, MomeHHnYeCcTBO
B cdepe kpenuToBanus. B pesymprare Bractavu CIIA
K TPaBOHAPYIIUTENIO0 MOKET OBITH NMpPUMEHEH mTpad
10 500 TBIC. TOJUI. WUIA B JIBOMHOM pa3Mepe CTOMMOCTH
TPaH3aKIUH TI0 JIeTATN3aINH JIEHEKHBIX CPEJCTB BMe-
cTe ¢ TIopeMHBIM cpokoM 110 20 met. K atomy — u Tax
OYeHb IIMPOKOMY — COCTaBy OOBHHEHHE B TOIABIISIO-
eM OOJBITMHCTBE CIIydae HaXOIUT JOTIONHUTENbHBIE
ITyHKTBI, YTOOBI KOMITJIEKC MTPaBOHAPYIIIEHUH BBITIIAIEN
Ooree COMUAHO AJIs MIPHUCHKHBIX U kfopu. Cpok naB-
HOCTH TIPUBIIEYEHHUSI K YTOJOBHOM OTBETCTBEHHOCTH
I10 3TOH CTaThe COCTABIISAET ISTh JIET.

Bce BbllieckazaHHOE — TOJBKO MaJlas 4acTh CO-
CTaBOB MPECTYIUIEHU, KOTOpbIE HEM30EXXHO COBEP-
11T, COBEPIIAIOT U OYIYT COBEPIIATh MOIIIEHHUKMU,
noxutuBiire B Poccuu neHbru m nepebpaBiimecst
B CIIIA. M X0Ts criocoOBI Jieraau3allii HaBepHsIKa
OyayT COBEpIIEHCTBOBATLCSI U CTAHOBUTLCS OoJiee
M30LLPEHHBIMU 10 CPABHEHUIO C TIPUMUTUBHOM CXe-
MO «yKpaa — BbIBeJ uepe3 [Ipubantuky — BIOXWI
B HenBXXKUMOCTb Bo Dopune unn Kanudopuum»,
MPECTYIHBIA XapakTep AEHEXHBIX CPEICTB, HaXU-
TBIX B pe3yJbTaTe COBEPLUEHUS TPOTHUBOIPABHBIX
NEWCTBUI, HE UCYE3HET. A TIOMBITKU €0 COKPBITUS
yepes pasIuyHble KOPIIOPaTUBHbBIE CTPYKTYPBI, HO-
MUWHAJIbHOE BJIAJIEHUE U TPACThI HE MO3BOJISIT U30€e-
’KaTh OTBETCTBEHHOCTH B XOJI€ PACCJIENOBAHUS U CYy-
JeOHOro pa3oupaTebCTBa.
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3AKA3HbIE YT OJIOBHbLIE OEJIA

B APBTPAXXHOM CITOPE

Hapes KoHcmaumuHoea
napmHep, adsokam

AB «3abelioa u napmHepol»,
Mockea

BbI, CETOJHSI TOCYAapCTBO Majio CII0CO0-
CTBYET pa3pellieHUuI0 OM3HEeC-KOHMINKTOB
BHECYIEOHBIMU, WJIM aJbTepPHATUBHBIMU,
MpaBoBLIMU criocobamu. TToaToMy cTopo-
HBI CITOpa 4acTo oOpalllaloTcs K YyroJOBHOMY Ipe-
cliefoBaHUIO omnmoHeHTa. CHUTyalldio YCyryoJsioT
KOppYyIius 1 npobjeMa mpodeccruoHaau3Ma Ka-
JIPOB B MPaBOOXPAaHUTEIbHBIX OpraHax: MmpaBooXpa-
HUTEIN 4YaCTO YKJIOHSIIOTCS OT BO30YKIEHUS YTOJIOB-
HBIX JIeJ1 B CIyJasixX, KOraa MpecTyIjeHUue OUYEeBUIHO.
B nmpyrux xe cuTyalMsix, KOraa HaJIMIIO TpaxkaaH-
CKO-TIPABOBOIi CMOP, BHE3aMHO OJHA WU 00€ CTO-
POHBI CTAaHOBSTCS (PUTypaHTaMU YTOJOBHBIX €,
KOTOpPbIE B OOMXO/Ie UMEHYIOTCS «3aKa3HbIMU».
B 5T0i1 cTaThe MBI OCTAHOBUMCST HAa HECKOJIb-
KUX TpU3HaKaX, KOTOPbI€, KaK MPaBUJIO, TTO3BOJISI-
0T OTJIWYUTH C(PaOPUKOBAHHOE YIOJOBHOE JEJI0
OT UMEIOIIETO peabHble OCHOBAHUS.

1. Hadymannocmo ocnoeanus At BO30YKIEHUS
YT0JIOBHOTO JieJia.

OcHoBaHMEM [UISI 3aKOHHOTO M OOOCHOBaH-
HOTO YTOJOBHOTO TMpECIeAOBaHUs SIBISIOTCS J0-
CTaTOYHbIE U JOCTOBEPHBIC MaHHBIC, YKa3bIBarO-
1Me Ha Tpu3Haku TpectyrieHus. [1o 3akaszHbIM
K€ YTOJIOBHBIM JieJlaM Yallle HaOJIogaeTcsl MpsiMo
MPOTUBOIIOJI0XHAs KapTrHa. OCHOBAaHMEM JJIsI BO3-
Oy>XIEeHUsI YTOJIOBHOTO JieJla CTAHOBSITCSI CBEACHUS,

82 | Arbitration.ru

Amumputi danunos
topucm

AB «3abelidoa u napmHepol»,
Mockea

MpPEIOCTABJIEHHBIE 3adBUTEIEM W COAEpXKallue
YIOOHYIO €My XapaKTEpUCTUKY BO3HMKILETO CIO-
pa. busHec-nmapTHepa ¢ abCOJIOTHO MHOU (M MOTO-
MY HepeJieBaHTHOI IS OMIMOHEHTOB) MO3ULIMUENH,
a Takxke ero MOBEPEHHBIX JIUIl Ha CTaIuU NOCIEI-
CTBEHHOI MpPOBEPKU HUKTO He ompaiuuBaeT. Kap-
THUHA CIIOpa HAa MOMEHT BbIHECEHMS PEILICHMS O BO3-
OY>XKIEHUU YTOJIOBHOTO Jeja BBINISIAUT MpeAcabHO
OIIHOCTOPOHHEM.

2. ITpuHATHIO pelieHus 0 BO30YKIeHNH 3aKa3HO-
T'0 YTOJIOBHOTO JieJIa CBOWCTBEHHA CPOUHOCIb.

ITpoBepka cooOlIeHUsT 00 3KOHOMUYECKOM
MPECTYIUIEHUHN COMPSIKeHa ¢ M3ydeHUEeM OO0JIbIIIOrO
KoJn4yecTBa (GMHAHCOBOM JOKYMEHTAIUM U HEOOXO-
JVMOCTBIO OMpoca MHOXecTBa Jull. [IpaBooxpaHu-
TeJILHBIM OpTaHaM JIJIsl pellieHUsI BOITpoca 0 BO30YK-
JEHUU YTOJIOBHOTO Jieja 3a4acTyl0 HeI0CTaTOYHO
He TOJIbKO 00111ero (3 cyToK), HO 1 MaKCUMaJIbHOTO
(30 cyTOK) cpoKa J0CaeACTBEHHO! MTPOBEPKU.

[MpexaeBpeMeHHOE BO30YXKAEHWE YTOJIOBHOTO
Jieia MOXKET TMOBJIEeYb €ro MpeKpallleHue 1o peadu-
JUTHUPYIOIIUM OCHOBAaHUSIM (HANpuMep, B CBA3U
C OTCYTCTBUEM TPU3HAKOB COCTaBa MPECTYIICHUST).
A 5110001 (haKT TaKOro MpeKpalieHus: YroJOBHOTO
Jeja CO CTOPOHBI KOHTPOJMPYIOIIUX WHCTaHIIUMA
olleHuBaeTcs HeratvBHo. [1o aToi MpuuMHE mpa-
BOOXpPaHMUTENM Ha TMPAKTUKE BBIHOCAT <«IIPOMEXY-




TOYHBIE» pEIIeHUST 00 OTKa3e B BO30YXKACHUU Jea,
BBICTYHaIINE Ae-(pakTo MeXaHU3MOM TPOIJICHUS
CPOKOB TIpoBepkU. HecMOTps1 HA HEKOHCTUTYLIMOH-
HOCTb TaKOM MPaKTUKU, IJIsI JOJKHOCTHBIX JIML] OHA
SIBJISIETCSI TUTTUYHOI.

HanpoTuB, MMeHHO ObICTpoe BO30YXKACHUE
YTOJIOBHOTO Jeja B KOPOTKHWI CpOK Iocje Toja-
Yyl 3asBJICHUSI, TI0 KOTOPOMY IIpOBEpKa TOJIXK-
HBbIM 00pa3oM He MpOBOAMIACH, CBUIETEIBCTBYET
0 3aKa3HOM XapaKTepe YroJJoBHOro neja. Benb Bech
YTOJIOBHO-ITPOLIECCYaJIbHbIIT MHCTpYyMEHTapuii (3a-
KJII0UEHUE OMITOHEHTA MO CTpaxy, HAJIOXKEHUE ape-
CTa Ha €ro UMYIIEeCTBO U T.J.) MOXET ObITb MpUMeE-
HEH JIMIIb IT0CJIe BO30YXXIEHUS YTOJJOBHOTO JIeJia.

3. 3aka3Hoe yroJioBHOe J1eJI0 BO30YKIaeTcs cpa-
3y 6 OMHOWEHUU KOHKPEMH020 AuYd.

B oObIYHOI TIpakTHKe IO [ejlaM O «0eJoBO-
POTHUYKOBBIX» TPECTYIJIEHUSX IIpoliecC aoKa-
3bIBAaHMSI HOCUT CJIOXHBINA XapakTep, TpeOyrommi
MPOBENECHUST OOJBIIOTO KOJIWYECTBA CJIEICTBEHHBIX
NeCTBUI, HAINpaBJI€HHBIX Ha YCTaHOBJEHHUE BCEX
HEOOXOMMMBIX MPU3HAKOB MPECTYIUICHMS, a TaKKe
JIMYHOCTH COBEPIIMBIIETO 3TO AesiHue. C 1esbio
HeIOMyIIeHUs] HapylIeHW MpaB JIMIA, MPEeXIeB-
PEMEHHO HaJEJIEHHOTO CTaTyCOM MOJ03PEBAEMOTO
(0OBMHSIEMOrO), paCIpPOCTPaHEH MEXaHU3M BO3-
Oy>KIEHMST YTOJIOBHOIO Jiefia «1o (PakTy oOHapyxke-
HUS TPU3HAKOB MPECTYTUICHUST».

4. Hepenxu ciydyau, Koraa 3aka3Hoe YroJoBHOe
JIeJI0 6030yJcOeH0 ¢ HapyuwileHuem npasua nodc.aeo-
CMeEeHHOCHU.

TepputopuanbHas NOACAEACTBEHHOCTh MO 00-
1IeMy TIpaBUIY OIMpeaeasieTcss MeCTOM COBEPILEHUS
JIesTHUSI, colepxKallero MpU3HAKU TMPEeCTYIICHMUSI.
TakuMm MecToM TMpU3HAETCS MECTO COBEpILICHUS
JIesTHUSI, COJepXKallero MPU3HAKKU TMPEeCTYIJICHUS,
IJIe OHO TpeceyeHo MJIM OKOHYeHO. TeM He MeHee
He ciielyeT 3a0bIBaTh 1 O Pa3IUYHbIX UCKITIOUCHUSIX,
BJIMSIIOIIUX HA U3BMEHEHHeE TTOACIeACTBEHHOCTH YIo-
JIOBHOTO JIeJ1a; CTAaTyC JIM1a, B OTHOILLIEHUU KOTOPOTO
OCYILECTBJISIETCS] YTOJIOBHOE TIpeciiefoBaHue (M. «B»
4. 2 cT. 151, cT. 447 YIIK P®); MecTo HAXOXKAECHMUS
OOBMHSIEMOTO WM OOJBIIMHCTBA cBUIeTeneit (4. 4
cT. 152 YIIK P®); opraH, BEISBUBIINIA ITPECTYILIE-
Hue (4. 5 ct. 151 YIIK P®D) u np.
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Ecnu xe, yautbiBast Bce HIOAHCHI ITPaBUII IO/~
CJICICTBEHHOCTH, BO3HUKAIOT COMHEHMSI OTHOCHU-
TEJbHO OpraHa, MHUIIMMPOBABIIETO ITPOMU3BOICTBO
110 JIeJTy, TO UMEIOTCSI OCHOBAHMSI 1OJIaraTh, 4ToO €10
BO30YXXIEHO B MeCTe, I/i¢ Y 3asBUTEIISI UMEJICS afl-
MUWHUCTPATUBHBIN pecypc.

5. JlonoJHUTEIbHBIM MPU3HAKOM 3aKa3HOTO Yro-
JIOBHOTO jesia (B ciiyyae, KOIJa apOMTPAaKHBIA Criop
3aKa3YMKOM MPOUTPAH) BLICTYNAET HA1U"UEe 6CHYNUG-
uezo0 6 3aKOHHYI0 CUAY peuleHUs cyda no apoumpaic-
HOMY CROpY, 8 KOMOPOM yyce 0aHa OUeHKa 00cmos-
meabcmeam 8030yicoeHH020 Y20.108H020 dead.

BykBanbhbiii cMbica cT. 90 YIIK P® Ttakos:
«OOCTOSITENIbCTBA, YCTAHOBJIEHHBIE BCTYMUBIIUM
B CIJTY pellleHHeM apOUTPaKHOTO Cyna, MPU3HAI0T-
cs cenoBaTesieM 0e3 TOMOJHUTEIbHOM MPOBEPKI».
A eIWHCTBEHHBIM CITOCOOOM OMPOBEPXKEHMS Tpe-
IONUIIMU TIPU3HAETCS TEePEecMOTp CyAeOHOro akrta
MO0 BHOBb OTKPBIBIIMMCSI 0oOcTOsSITENbCTBAM. K ux
YHCJTy OTHOCUTCSI YCTAHOBJIEHUE TTPUTOBOPOM Cyna
COBEPIIEHHOTO TPU PACCMOTPEHUU TPakKIaHCKOTO
Jena mpecTyrieHus (Hampumep, (aabcudukaiun
JIOKA3aTeIbCTB).

Ha npakTtuke cutyanus IpsMO MPOTUBOIIO-
JoxHasi. Hepenko cyabl mosararoT, 4TO TIPEIOaM-
IIMajJbHOE 3HAUEHUE PeIICHUIO apOUTPaKHOTO cya
He MpUaaeTcs, eCu:

MaTepuajbl YTOJJOBHOTO Jieja COAepXKaT CBee-
HUSI O MHUMOCTH CIEJIOK, MOJ MPUKPBITUEM KOTO-
PBIX OBLTO COBEPIIEHO MPECTYIJIEHNUE;

KOHKPETHBIE OOCTOSITE/IbCTBA, UMEIOIIME 3Ha-
YeHue ISl YTOJIOBHOTO Jesa (HampuMmep, nepenada
MMYLIECTBA €ro BiajeblieM), B paMKax apoOuTpax-
HOTO MTPOM3BOJICTBA HE UCCIIEAOBATUCH.
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Onsa Kakux ueneun
BO30Yy)XJaeTcs 3aKasHoe
YroJIOBHOE A€o0 B
ap6uTpakHoM cnope?

IepBas u, moxainyii, HanboJee KeaaeMmasl 1eJb
JUTSL 3aKa3unKa — 3aKAYUMb ONNOHEHMA Nod cmpa-
acy. Haxopsice mop cTpaxkeii, OuzHec-TIapTHEp
HE TOJILKO IPeOBIBACT B IICUXOJOTMYECKH TSIKEIOM
COCTOSIHMM, TIOABEpPracTCcsl pPasIUYHBIM yIpo3aM
U TaBJICHUIO, HO Y CYIIIECTBEHHO OIpaHUYEH B IOKA-
3BIBAHUM CBOECH TTO3UIINH 10 apOUTPAKHOMY CITODY.

Bo-BTOpBIX, y4uThIBas, 4TO B apOMTPaKHOM
MPOLIECCe apecm HA UMYU,ecmeo 1o CTaTUCTUKE Ha-
JlaraeTcs JIMIIb B TPETH CJIydaeB', OMMOHEHT MbITa-
€TCsI MCITOJIb30BaTh 3Ty MEpY YK€ € MOMOIIbIO KOH-
TPOJUPYEMOTO YTOJIOBHOTO Jejia. Beab B yrojoBHOM
Mpolecce CTAaTUCTUKA CBUACTEIBCTBYET O TOM,
YTO CyIbl yaoBJeTBopsioT Oosnee 80% xomaraiicT
CJICICTBUS O HAJIOXKEHUU apecTa Ha UMYIIECTBO (CT.
115 YIIK PD)2,

W HakoHell, He MeHee BasKHOM 1IeJIbI0 3aKa3ul-
Ka SIBJIICTCS npedcmasaeHue Mamepuanios y2oa06Hoe0
dena 6 kauecmee 0oKa3amenbCme no apoumpaicHomy
cnopy. IlpmyeM, Kak MOKa3bIBaeT MpaKTHUKa, He3a-
BEPILIEHHOCTh YTOJOBHOTO JieJia HEe BIeYeT HEeJOIy-
CTUMOCTH TTOJIYY€HHBIX B €TO paMKaxX JOKa3aTeJIbCTB
IS apOUTpakHOTO TIpollecca.

Kakune mepbl
NnpeaoCcTOPOXKHOCTU MOXKHO
npeanpuHATbL?

1. Dukcupyiime kaxcoyro écmpeuy ¢ ONNOHEH-
mom Ha OuUKmoGghoH.

Hannune B Takoif 3amycu BBIBEPEHHBIX (Pop-
MYJIMPOBOK, ITOATBEPXKIAIOLINX, YTO CIIOP MMEET
MMPU3HAKKA UCKIIOUUTEBHO TPaXKIaHCKO-TIPaBOBBIX
OTHOIIIEHUH, a TAK:KE HAMEKOB, YTPO3 WJIU ITPSMBIX
3asIBJICHUIA CO CTOPOHBI ONITTIOHEHTA JACT B TaJIbHEI -
IIIeM BO3MOXKHOCTh OOpAaTUTh TaK1e BHICKA3bIBAHUS
IIPOTUB HETO.

2. Iloozomoevme u obe3onacome opucunaivt 00-
KyMeHmog, noomeepicoarouux npasomepHocns u 00-
Opocoeecmuocmob eamux oetlicmeuii.

CseneHusI, TTOATBEPKAAIOIINE OTCYTCTBUE Ha-
MEpPEHUSI COBEPIINTH MPECTYIICHNE, UMEIOT BaxXK-
HOe 3HaYeHHe [JI OTCTaMBaHWS HEBUHOBHOCTH.
IIpy BO3HMKHOBEHMM PHCKa YTOJIOBHOTO IIpeciie-
JIOBaHUsI HEOOXOAMMO TILATEIbLHO MTOI00PATh JOKY-
MEHTHI U ellle pa3 IpoaHaIM3upoBaTh (PaKThI, TTOI-
TBepKAaloIIne TpaXk1aHCKO-TIPaBOBbIE OTHOIICHUS
C 3aKa3UUKOM.

3. Onpedeaume Kpye atooeil, KOmopbvle MO2Yni 8bl-
CMynumo nOMeHUUAAbHLIMU C8UOemeaiMU.

PaccrnenoBanue 10 «0e10BOPOTHUUKOBLIM»
MPECTYIJICHUSIM BKJIIOYAeT OTPOMHOE KOJIMUYECTBO
XO3SIMCTBEHHOW JOKYMEHTALIMM, HO MPUOPUTET OT-
JlaeTcsl CBUAETEIbCKUM MoKa3aHUsIM. B Hux otpa-
JKAIOTCSI OOCTOSITENILCTBA TOTO, UTO IPOMCXOIAUIIO
" KTO ((haKTUUYECKH WM HOMHWHAJIBbHO) Y4aCTBOBAJ
B 3aKJI0UeHUU caenku. [ToaToMy B rpoliecc rnepero-
BOPOB HEOOXOAMMO BOBJIEKATh JIULI, KOTOPHIE MOTYT
MOATBEPAUTh 3aKOHHBIN XapakTep ACUCTBUNA U OT-
CYTCTBME HaAMEPEHMUSI COBEPILIUTD MPECTYIUICHHUE.

4. MaxcumaavrHo demaavHo npodymaiime u noo-
20MO0BbMIE CEOI0 NPABOBYIO NOZUUUIO.

B pamkax mocieacTBEeHHOM ITPOBEPKU WIIM pac-
CleIOBaHUsI YTOJIOBHOTO jeJjia IOC/AeI0BaTeIbHO
M JIOTUYHO M3 AO0Mpoca B AOMPOC U3JIaraiiTe CBOIO
no3uunio. HemeHsromasicst 1Mo3uILusl, TOATBEPXK-
IIeHHas] MHBIMUA MaTepuajlaMu, OymeT CBUIETEIIb-
CTBOBaThb O JOOPOCOBECTHOM XapakKTepe Balllux
neiictBuii. HampoTuB, MMOCTOSSHHOE M3MEHEHUE T10-
Ka3aHWIi MOXKET CBITpaTh IIPOTUB Bac JaxKe IpU Ha-
JIMIUA YOeAUTETbHBIX MMChbMEHHBIX JOKA3aTEIbCTB.

5. 3abaazoepemenno ceepvme c6or0 nO3uUUIO CO
cneyuaiucmamu 6 cjhepe y20.106H020 npaea.

Jloruka, wucmnonbp3dyemMasi TPaBOOXPAHUTEb-
HBIMUA OpraHaMU TIpU JOKa3bIBAHWU IIPECTYILIC-
HUSI, 3HAYUTEJIbHO OTJIMYAETCSI OT OOILEITPUHSITOM,
B CBSI3M C YeM IOPUCTBI OOIIETO IPO(UIIST MOTYT
He 10 KOHIIA MPOCUYUTATh BCE PUCKM TOU WA WHOM
MPaBOBOI MO3UIIMY W CTPaTETUH 3aIlUTHI.

ICm. emamucmury Cyoebroeo denapmamenma npu Bepxoenom cyde PD, http.//www.cdep.ru/index.php 2id=79&item=4890.
2Cm. emamucmuky Cyodebroeo denapmamenma npu Bepxosrnom cyde PD, hitp://www.cdep.ru/index.php 2id=79.
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AKTYAJIbHbIE TPEH/ b

CYOEBEHOIO ®PNUHAHCUPOBAHWA

B POCCUWN: B3I J1A40 NHBECTOPA

Makcum Kapnos
ynhpasasiouwuu
napmuep, CEO NLF
Group, K. 10. H.;

AHmoH [eHucos
sedyuwiuti opucm
NLF group

yaebHoe dbuHaHcUMpoBaHUE Npuiio B Poccuro uyTh Oojiee ABYX JiEeT

Hazan. C Tex mop crerneHb MHMOPMUPOBAHHOCTH IOPUINIECKOTO CO-

o0lecTBa 1 OM3Heca O HEM, paBHO KaK U 00beM HOBOOOPa30BaHHOM

oTpacau HeykiaoHHO pactyT. ITo ouenke PBK mo coctosHuto Ha ¢eB-
panb 2019 roga, obiiasa 1eHa MpoUHAHCUPOBAHHBIX CIOPOB MpPUOJMXKaIaCh
K 10 mapa py0. — HEOOJIbILION CyMMe B CpaBHEHUM C OOLIIMM 00BbEMOM CYAeOHBIX
JIeJI, HO HEeTUIOXOMY pe3yJbTaTy i HACTOJIBKO MOJOAOTO U crelpuyeckoro
WHCTUTYTA.

[NomBomnTh Kakue-amb0 WUTOTM U JejaTh JAJIeKO MIYIIWE BBIBOABI IOKa
paHo. Mexny TeM yxXe ceilyac MOXXHO BBIACIUTH PSII TEHASHLIMIA U SIBJICHUI,
XapaKTepU3YIOIINX POCCUICKNE OCOOCHHOCTU CyAeOHOro (PMHAHCUPOBAHUS.
ITpu 3TOM, TaK KakK JOCTOBEPHOIO Cpe3a PhIHKA W IyOJMYHON MH(MOpMALIUN
00 onepallMOHHBIX ITOKA3aTeISIX €ro yIaCTHUKOB ITOKa HET, MbI OyJIeM OIMMpaTh-
CsI Ha CTPYKTYpPY OOpallleHUi 1 OTBIT paboThl Halrero ¢hoHIa.

B xauecTBe 1epBOil M3 BBILIEYITOMSIHYTHIX TCHACHIINM XOTEJI0Ch ObI OTME-
TUThb OOJIBIIOE KOJIMYECTBO 3alIPOCOB Ha (hMHAHCHPOBAHME CIIOPOB, HE MMEIO-
IIMX NPSIMOI JEeHEXXHOM OLIEHKM, HO 00JIamaiollnX OIpedeJICHHBIM OIToCpe-
JIOBaHHBIM (PMHAHCOBBIM 3(P(PEeKTOM (HarIpuMep, MCKOB O TPU3HAHWK IIpaBa
COOCTBEHHOCTM Ha CaMOBOJIBHYIO ITOCTPOIKY, O MOJYyYeHMH HETUCKPUMUHA-
LIMOHHOTO JIOCTyIa K KOMMYHUKALIMSIM, KOPIIOPATUBHBIX CIIOPOB, CBSI3aHHBIX
¢ TIpEMMYIIECTBEHHBIM IPaBOM M 00SI3aTEJIbHBIM ITpeIIOKEHNEM, 1 T.I.). Tak,
HaMM ObUT MpO(PMHAHCUPOBAH MCK JIeBejIonepa K YaCTHOM CETeBOM KOMITAHUN
10 TIOBOAY MOJKJIIOUEHMSI K CETH Ta30opaclipee/IcHIs HECKOJIBKUX 3acTpanBac-
MBIX KOTTEIKHBIX ITOCEIKOB. Pe3yIbTaToOM MPUHSATHIX PEIICHUI CTAaJIO TTOIKITIO-
YeHNEe BHYTPUIIOCEJIKOBOI Tra3opacIipefe/IMTeIbHON CeTH K CYIIECTBYIOLIEMY
HUCTOYHUMKY Tra30CHAOXEHUs M ITycK raza morpeouresasiM. [1oIoXUTeIbHBIN pe-
3yJIBTaT B CyJie MO3BOJIWI AeBesionepy COKOHOMUTH Oosiee 100 MitH py0. Ha CTpo-
UTEJIbCTBE aJIBTEPHATUBHOTI'O T'a30IIPOBOIA-NCTOYHHUKA.

Bropast — pocT uncia obpaltieHuit 32 KOMIUIEKCHBIM PEIIEHUEM CITOXKHOMI
MIPaBOBO CUTyalluu. MHOIMEe KJIIMEHTHI OXXMAAIOT OT MHBECTOPA BCECTOPOHHEHM
mpodeCCUOHAIbHOU TTOIAEPXKKM M OCYIISCTBJICHUS CTPaTernuecKoro yrpas-
JIEHUS TIpOOJIEMHON cuTyauneil. DTo mpeamnoiaraeT ogHOBpeMeHHOe (DUHaH-
cupoBaHue M (QOpPMUPOBaHKE KOOPAMHALMOHHOTO OdMCa, PEIIAIOIIETO BCIO
COBOKYITHOCTB ITPOCKTHBIX 3a7a4 1 YBSI3BIBAIOIIETO CBOIO ACATEIBHOCTD C MPe-
CTaBUTEJISIMUA KOMaHIbI PUHAHCUPYEMOTO KIJIMEHTA.

KitoueBbIM 0OBeIUHSIOMNM (PAKTOPOM IJIsI TaKUX IIPOEKTOB SIBIISICTCS
OTCYTCTBHME Y UCTIA HEOOXOAUMBIX CPEACTB M/WJIN OITBITA IJISI COITPOBOXKICHMS
CJIOKHOTO CyneOHOTO mpoliecca, paBHO KakK M XXKeJaHWE B TOJTHON Mepe pasfe-
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JIUTh C MapTHEPOM, OOJaJalolMM HeoOXOAUMO
MIPaBOBOM 3KCIIEPTU30M, BCE IPOCKTHBIC PUCKM.
DTO OYeHb ITOXOXE Ha JIOTMKY (hMHAaHCHPOBAHUS
CTapTaroB B BEHUYPHOI WHIYCTPUM, B paMKaX KO-
TOpPOIl BO3HUK TEPMUH Smart money, TAe HOPMOM
SIBJISIETCST TO, 4YTO IPOodeCCUOHABHBIN WHBECTOP
JIEJTATCSI C BBIOPAaHHBIM MM IIPOEKTOM HE TOJIBKO
CBOMMM JeHbI'aM1, HO 1 CBOMM OITBITOM, PEITyTalll-
eif M CBSI3SIMM, CYIICCTBEHHO YBEJIMUMBAsI €ro IIaH-
CBHI Ha yCIIeX.

I[IpruMmepoM Takoil CUTYallMW CIIYXKUT OIWH
13 HeTaBHUX KeCcoB 1Mo (PMHAHCUPOBAHUIO 1 Opra-
HU3ALWU IOPUANICCKOTO COTTPOBOXKICHUS ACATEb-
HOCTH CTPOMTEJIbHOTIO ITOAPSIAYMKA, HaXOISIIEro-
csl B CTaIMM HaOJIIONEHUSI, C 1LIEeJbIO TIPpEeKpaIlIeHUs
MpoLenypbl 0aHKPOTCTBA U TTOCIIEAYIOIIEE COITPOBO-
>KIEHUE CyAeOHOTo pa3oupaTeIbCTBa MO B3LICKAHUIO
¢ 3aKa3uuka okoyio 50 MJIH py0. HEOCHOBATEJILHOTO
o0oralleH!s B paMKax paCTOPTHYTOr0, HO YaCTUIHO
KCITOJIHEHHOTO JOTOBOpPa CTPOUTEILHOIO TTOApsIIA.

TpeTtuit TpeHA BhIpaKaeTcsl B 3aIlpocax Ha CO-
BMECTHOEe (MHAHCUPOBAHME BBIKYIIA CTPECCOBBIX
aKTUBOB (IMPOOJIEMHON 1eOMTOPCKON 3aT0KEHHO-
CTH, 00BEKTOB HEIBMKMMOCTH M THOTO MMYIIIECTBA,
OOpEeMEHEHHOro IpUANYECKUMU puckamu). Tak,
COBCEM HeJaBHO MbI B 0YEpPEAHON pa3 MoyyacTBOBa-
JIN B CO(pMHAHCUPOBAaHUY TTPUOOPETEHUS MOPThes
MPOCPOYEHHOUN AeOUTOPCKON 3ad0IKEHHOCTU (Pu-
3MYECKUX JIUI] B pa3Mepe HeCKOJBKMX MUJLINAPIAOB
pybJiell y OIHOTO M3 POCCUMCKMX OAHKOB IJISI Op-
raHW3alluy TIOCJIEIYIOIEro B3BICKAHUS, BKJIIOUYAs
MojiHoe (pUHAHCUPOBAHUE CYIEOHBIX PacXoJoB
T10 TIPEIbSIBIISIEMbBIM MCKaM.

HakoHel, MBI BUAMM POCT YHClIa 3aIllpOCOB
Ha (OMHAHCUPOBAaHUE PO3bICKA AKTUBOB COCTOSITEIb-
HBIX JINLI, KOHTPOJMPYIOIINX HHKOPITOPUPOBAHHEIC
B Poccuu opranuzaunu. ITpoekThl Bce yallie cBsi3a-
HBbl C HEOOXOIMMOCTBIO IPOKAJBIBAHUSI KOpIIOpa-
TUBHOM Bya/I, MOMCKAa W OOpaIlleHUsT B3bICKAHMSI
Ha aKTHUBBI B Poccrit 1 MHOCTpaHHBIX FOPUCIUKIINSIX
B MHTEpECax POCCUNCKNX KPEIUTOPOB.

IIpencraBisieTcst, 4TO 3Ta TEHACHLIUS — YacTh
0osee riao0aabHOrO TpeHJa, HabJIK0JaeMoro B Cy-
JIeOHOM MpaKTHUKe MO BOMpOcaM CyOCUIMApHON OT-
BeTcTBeHHOCTU. Tak, B Poccuu B 2018 romy ObLIO
yIOBIETBOpeHO 32% TpeOOBaHUI O MPUBJIEUYEHUN
K cyOCHMAMapHO OTBETCTBEHHOCTU ITO CPaBHEHUIO
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c22% B2017-Mm 1 16% B 2016-M. KonuyecTBo npu-
BJICUCHHBIX KOHTPOJIMPYIOIINX JIMILI B HAIlIell CTpaHe
BbIpocyio ¢ 923 yenosek B 2017 romy mo 2125 B 2018-
M. Mcnionb30BaHue 3TOr0 MHCTPYMEHTA CTaJIo Kya
OoJiee MEePCIEKTUBHBIM, OJaromapst 4eMy M3MEHM-
JIOCh €T0 BOCTIPUSITHE.

Haxkonen, mociegHee — HO He TI0 3HAUYCHUIO —
SIBJICHUE CBSI3aHO C BBEICHHBIMU Pa3BUTBIMU CTpa-
HaMM 3KOHOMUYECKMMHM OTPAaHWUYCHUSIMU (CaHK-
LUSIMK) B OTHOIIEHWH JIAII, TIPSIMO MJIA KOCBEHHO
cBsI3aHHBIX ¢ PD B psine ceKTOpOB 5KOHOMUKHU. Pe-
3yJIBTATOM OTPAaHUYMTEIBLHBIX MEP CTaJIO 3aKPhITHE
JJI 3apyOeXKHBIX CYICOHBIX MHBECTOPOB AOCTyIa
K IIpOeKTaM, CBSI3aHHBIM TeM WJIM WHBIM 00pa3oM
C BBIIICYIIOMSIHYTBIMM JUIaMU. [Ipu 3TOM WMHO-
CTpaHHBIC IOPUCIMKINM TIO-TIPEKHEMY WCIIOJIb-
3YIOTCSI JUISI pa3pellieHHsT IIPaBOBBIX KOH(MIMKTOB
He TOJBKO B paMKax TPaHCTPpaHWYHBIX ITPAaBOOTHO-
LIEHWI1, HO U B C/IyJasix, Korga o0e CTOPOHBI SIBJISI-
I0TCSI POCCUMCKUMM PE3UICHTAMMU.

DduHaHCUPOBATh IMOJOOHBIE IMPOEKTHI Ha ce-
TOIHSIIITHUI AE€Hb MOTYT TOJIBKO POCCUICKNE MHBE-
CTOPHBI, ¥ 3apyOeKHbIE KOHCYJIBTAHThI KpalfHe 3aH-
TepecoBaHbI B YCTAHOBJICHUM KOHTaKTa ¢ HUMU. st
3TUX 1IeJIel MBI, COBMECTHO C HECKOJIbBKMMU MEXKITY-
HapOIHBIMKA KOMaHIaMU IOPUCTOB, CIIEIIUAIMCTOB
B chepe po3bICKa aKTUBOB U cOOpa CyIeOHBIX TOKa-
3aTEJILCTB, TIAHUPYeM CHOPMHUPOBATH OTIETBHBIN
boHI, cHeunanM3UPYIOIINIicS Ha WHBECTULIMSIX
B MTOAOOHOTO POJa KEHCHI.

3aBepiiasi 0030p, XOTEIOCh Obl OTMETUTb,
4yTo cynedbHoe ¢MHAHCHPOBaHNME BO MHOTOM KOHTP-
LIMKJIMYecKasi oTpacib. Pasdymeercsi, Helb3sl TOBO-
PUTh O TIOJIHO CBOOOJE OT BIMSIHUSI KOHBIOHKTY-
pbl, OTHAKO, HECMOTPS Ha CTarHalMi0 POCCUMCKOM
SKOHOMMKU U TTO-TIPEKHEMY KPU3UCHOE COCTOSTHIE
BHYTPEHHETO pbIHKA KaIluTaja, WHCTPYMEHT (u-
HAHCHUPOBAHUSI CITIOPOB TPEThEil CTOPOHOM JTEMOH-
CTpUpPYET BMEUATISAIONIME TEMITBI POCTa U JaeT BCe
OCHOBaHUsI JIJIs1 HAJIeXKIbl HAa TIOBTOPEHUE €T0 yCIie-
xa B Poccuu Benen 3a CIIA u EBponoii. Haiie co-
BMECTHOE MCcleloBaHue ¢ TopTajoM Pravo.ru mom-
KpeIUIsIeT 3Ty HaAeXIy, ITOKa3bIBasi, YTO YPOBEHbB
MHGOPMHUPOBAHHOCTY W TIOHUMAaHUSI CYIeOHOTo
(buHaHcupoBaHUsa poccuiickuM TpPodhecCuOHATb-
HBIM COOOIIIeCTBOM MAeHTUYeH TakoBoMy B CIIIA
B 2013 rony.




RAA CONFERENCE
COLLECTING BAD DEBTS:
THROWING GOOD MONEY
AFTER BAD?

Place: Marriott Grand Hotel Moscow
Date: 6 June 2019

Time: 10.00-18.00

Topics to be discussed:

: Discover the Undiscovered
Unexplained Wealth Orders: are they Likely to Rise?
US Disclosure Orders under S.1782 U.S.C.
Russian Criminal Proceedings as a Tool for collecting evidence
Discovery in Arbitration: recent developments

: 1 have a Claim! ... or | have a Dream?
Avenues for Financing a Case
Drafting a TPF Agreement
Russian update on Third Party Funding
Financing the Enforcement

: Show me the Money!
Assets Tracing: Do it Yourself
Professional Assets Tracing: Case study 1
Professional Assets Tracing: Case study 2
Cybercrime Investigations
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: Cross-border Bankruptcy involving Russian parties

- B Avoiding restitution in Russian Insolvency cases - : -

m Cross- -border Insolvency ~ ol L

®m Enforcement of Russian insolvency judgments abroad:
UNCITRAL framework and other Tools

m Arbitrability and Enforcement of Awards in Insolvency Proceedings in Russia

https:// arbitratiori:ru/en /events/ conﬁference/ collecting-bad-debts-throwing-

- - good-money-after-bad/index.php



INTERNATIONAL BAR
ASSOCIATION CONFERENCES

" P g 15 November, 2019
IBA "Mergers and Acquisitions ., E o T —

in Russia and CIS" Conference  Moscow

Marriott Hotel Novy Arbat

Annual IBA Law Firm 6 December, 2019
Management Conference Moscow

For more details, please contact Alexandra Brichkovskaya at
alexandra.brichkovskaya@arbitrations.ru

www.iba-ma.ru, www.iba-lfm.ru
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We are pleased to announce that the latest edition of
The Baker McKenzie International Arbitration Yearbook
is now available.

In this edition, we look at important developments in
Tihe arbitration in 45 jurisdictions over the past year, including

Baker McKenzie new legislation, institutional rules, and key cases.
International _ o ) ) ]
Arbitration Yearbook This year’s edition includes a special feature on diversity

in arbitration.

www.globalarbitrationnews.com www.bakermckenzie.com
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